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National Bank Liable for Reward Under State 
Statute 


National banks are subject to state laws, provided that 
they did not interfere with the purpose of the banks’ creation 
or destroy their efficiency and are not in conflict with some 
paramount Federal law. 

Applying this principle, the Supreme Court of Iowa, in 
the case of Flood v. City National Bank of Clinton, 263 
N. W. Rep. 821, holds that a person who finds and restores 
to a national bank money which has been stolen from it, is 
entitled to a reward of ten per cent. of the amount returned, 
provided for in a state statute relating to the return of lost 
or stolen goods. 

The facts showed that the defendant bank had been held 
up and robbed of $100,500. A man by the name of Lund- 
quist, while working as a farm hand near a highway, saw an 
automobile containing several men come to a stop on the 
road. This, it seems, was the car containing the bank rob- 
bers and their loot, although Lundquist was not then aware 
of the fact. He saw some of the men jump out of the car, 
one holding what appeared to be a white sack, and dis- 
appear down an embankment along the roadway. After the 
men got back into the car and continued on their way, Lund- 
quist went down the embankment and found articles of cloth- 
ing and three revolvers. He telephoned to the police who 
came out and took possession of the clothing and guns. The 
police informed Lundquist of the bank robbery and left the 
scene. He made a further search along the embankment but 
found nothing. 

The plaintiff, Flood, later learned of the facts above re- 
cited, made a more careful search along the embankment 
and found the stolen money, which he returned to the bank. 

-NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §§824, 1261. 
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Section 12211 of the Iowa Code, 1981, provides that the 
finder of lost or stolen goods who returns the same to the 
owner shall be entitled to a reward of ten per cent. of the 
value of the restored property. The plaintiff, Flood, brought 
action against the bank to recover the reward. Lundquist 
intervened in the action claiming to be entitled to all or a 
part of the reward. The court held that Lundquist did not 
find or participate in the finding of the money and was, 
therefore, not entitled to any part of the reward and that 
Flood was entitled to the entire amount. 

The bank defended on the ground that a national bank 
is not subject to a state statute relating to rewards for find- 
ing lost property for the reason that no authority to subject 
national banks to the provisions of a state statute has ever 
heen granted by Congress. In holding that the bank was 
incorrect in its contention and that it was liable for the re- 
ward, the court’s opinion reads in part as follows: 


It is true that national banks are not subject to state laws if they 
interfere with the purpose of the creation of national banks or destroy 
their efficiency, or if they are in conflict with some paramount fed- 
eral law. 

Appellant’s contention is based upon the theory that a state has 
no power through its Legislature, courts, or executive to in any man- 
ner control or burden the operations of national banks, or impair, 
impede, or burden their efficiency as a fiscal instrumentality of the 
government, and that the absence of congressional consent to such 
legislation amounts to a prohibition and renders any such attempted 
action of a state absolutely void as to them. It may be conceded that 
“national banks are instrumentalities of the federal government, 
created for a public purpose, and as such necessarily subject to the 
paramount authority of the United States,” and “that an attempt 
by a state to define their duties or control the conduct of their affairs 
is absolutely void, wherever such attempted exercise of authority ex- 
pressly conflicts with the laws of the United States, and either frus- 
trates the purpose of the national legislation or impairs the efficiency 
of these agencies of the federal government to discharge the duties 
for the performance of which they were created.” Davis v. Elmira 
Sav. Bank, 161 U. S. 275, 16 S: Ct. 502, 503, 40 L. Ed. 700; Farm- 
ers’ & Merchants’ Nat. Bank of Buffalo v. Dearing, 91 U. S. 29, 23 
L. Ed. 196. . 

It is likewise true that a national bank is subject to state laws 
where they do not interfere with the purpose of the banks’ creation, 
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destroy its efficiency, or are in conflict with some paramount federal 
law (citing decisions). 

The federal statute provides that all national banking associa- 
tions established under the laws of the United States shall for the 
purpose of “all other actions by or against them, real, personal, or 
mixed, and all suits in equity, be deemed citizens of the States in 
which they are respectively located.” Mason’s Code, Title 28, § 41; 
U. S. Code Ann. title 28, § 41, subsec. 16, at page 34 and page 609. 

Section 24 of title 12 of the U. S. Code, p. 259 (12 USCA § 24) 
provides that national banks have power “to sue and be sued, com- 
plain and defend, in any court of law and equity, as fully as natural 
persons.” 

“This provision puts national banks in the same category as in- 
dividuals in suits by and against them. When an individual can sue 
in a state or federal court, a national bank can do the same thing.” 
In such cases the courts have the same jurisdiction as to national 
banks as they have in cases between individual citizens of the same 
state. 7 Corpus Juris, 835, § 800. 

National banks however cannot be sued, without express author- 
ity of Congress, under an act of the state Legislature where such act 
frustrates the purpose of the national legislation or impairs the 
efficiency of national banks in the discharge of the duties for the per- 
formance of which they were created. “But national banks are sub- 
ject to the laws of the state and are governed in their daily course of 
business far more by the laws of the state than by those of the nation. 
All their contracts are governed and construed by state laws; their 
acquisition and transfer of property, their right to collect their debts, 
and their liability to be sued for debts are all based on state law. It 
is only where the State law incapacitates the banks from discharging 
their duties to the government that it becomes unconstitutional” 7 
Corpus Juris, 760, § 585. 

In First National Bank v. Commonwealth of Kentucky, 76 U. S. 
(9 Wall.) 353, 361, 19 L. Ed. 701, the Supreme Court of the United 
States said: “It is argued that the banks, being instrumentalities of 
the Federal government, by which some of its important operations 
are conducted, cannot be subjected to such State legislation. It is 
certainly true that the Bank of the United States and its capital were 
held to be exempt from State taxation on the ground here stated, 
and this principle, laid down in the case of McCulloch v, State of 
Maryland [4 Wheat. 316, 4 L. Ed. 579], has been repeatedly affirmed 
by the court. But the doctrine has its foundation in the proposition, 
that the right of taxation may be so used in such cases as to destroy 
the instrumentalities by which the government proposes to effect its 
lawful purposes in the States, and it certainly cannot be maintained 
that banks or other corporations . . . are to be wholly withdrawn 
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from the operation of State legislation. The most important agents 
of the Federal government are its officers, but no one will contend 
that when a man becomes an officer of the government he ceases to 
be subject to the laws of the State. The principle we are discussing 
has its limitation, . . . growing out of the necessity on which the 
principle itself is founded. That limitation is, that the agencies of 
the Federal government are only exempted from State legislation, 
so far as that legislation may interfere with, or impair their efficiency 
in performing the functions by which they are designed to serve that 
government, Any other rule would convert a principle founded alone 
in the necessity of securing to the government of the United States 
the means of exercising its legitimate powers, into an unauthorized 
and unjustifiable invasion of the rights of the States. The salary of 
a Federal officer may not be taxed; he may be exempted from any per- 
sonal service which interferes with the discharge of his official duties, 
because those exemptions are essential to enable him to perform those 
duties. But he is subject to all the laws of the State which affect 
his family or social relations, or his property, and he is liable to pun- 
ishment for crime. . . . So of the banks. They are subject to the 
laws of the State, and are governed in their daily course of business 
far more by the laws of the State than of the nation. All their con- 
tracts are governed and construed by State laws. Their acquisition 
and transfer of property, their right to collect their debts, and their 
liability to be sued for debts, are all based on State law. It is only 
when the State law incapacitates the banks from discharging their 
duties to the government that it becomes unconstitutional.” 

In McClellan v. Chipman, 164 U. S. 347, 17 S. Ct. 85, 87, 41 L. 
Ed. 461, the court said: “Two propositions have been long since 
settled by the decisions of this court: First. National banks ‘are sub- 
ject to the laws of the state, and are governed in their daily course 
of business far more by the laws of the state than of the nation. All 
their contracts are governed and construed by state laws. Their 
acquisition and transfer of property, their right to collect their 
debts, and their liability to be sued for debts, are all based on state 
law. It is only when the state law incapacitates the banks from dis- 
charging their duties to the government that it becomes unconstitu- 
tional.’ First National Bank v. Kentucky, 76 U. S. (9 Wall) [353], 
362 [19 L. Ed. 701]. Second. ‘National banks are instrumentalities 
of the federal government created for a public purpose, and as such 
necessarily subject to the paramount authority of the United States. 
It follows that an attempt by a state to define their duties, or control 
the conduct of their affairs, is absolutely void, whenever such at- 
tempted exercise of authority expressly conflicts with the laws of the 
United States, and either frustrates the purpose of the national legis- 
lation, or impairs the efficiencies of these agencies of the federal gov- 
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ernment to discharge the duties for the performance of which they 
were created.” Davis v. Elmira Sav. Bank, 161 U. S. [275], 283, 
16 S. Ct. 502 [40 L. Ed, 700]. These two propositions, which are 
distinct, yet harmonious, practically contain a rule and an exception, 
—the rule being the operation of general state laws upon the dealings 
and contracts of national banks; the exception being the cessation 
of the operation of such laws whenever they expressly conflict with 
the laws of the United States, or frustrate the purpose for which the 
national banks were created, or impair their efficiency to discharge the 
duties imposed upon them by the law of the United States.” 7 Corpus 
Juris, 760; 7 Corpus Juris, 835. 

Of similar import are the cases hereinabove cited. It would seem 
from these decisions that the chief inquiry in this action is whether 
or not the provisions of section 12211, providing for a reward for 
lost property, would, if applied to national banks doing business in 
this state, in any manner interfere with or impair the efficiency of 
such banks in the performance of their functions in serving the gov- 
ernment in the discharge of the duties for the performance of which 
they were created. Section 12211 in effect declares it to be the public 
policy of this state for the good and welfare of its citizens to pro- 
vide a reward to the finder of lost goods. It in effect allows a com- 
pensation therefor and fixes the reasonable value of such services. 
The finding of lost goods and restoring them to their owner cannot 
be considered an interference with or impairment of the efficiency of 
the person losing the money, whether it be an individual, a state bank, 
or a national bank. On the contrary, the restoration of such money 
to banks repairs instead of impairs the efficiency of such banks. It 
needs no argument to show that the loss of 100 per cent. or all of 
the money would be a much greater burden than the recovery of all of 
the money burdened with a 10 per cent. reward allowed to the finder 
by statute. 

It is true there is no express act of Congress authorizing a suit for 
recovery of the award allowed by the statute in question. It is also 
true there is no express federal act prohibiting the same. In our 
opinion, the act in question was enacted for the laudable purpose of 
aiding people to find lost property, and for that purpose the act must 
be considered beneficial. If it is beneficial to the public in general, 
it necessarily follows that it must also be beneficial to national banks. 
This statute in effect creates a debt due by the bank to the finder of 
the lost money, and the person to whom said money is restored is liable 
for a debt created by statute and therefore subject to an action of 
this kind, the same as all other debts, whether the owner is an in- 
dividual, a state bank, or a national bank. 

It is therefore our conclusion that the act in question applies to 
national banks as well as state banks or private individuals. 
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Executors Liable for Failing to Sell Promptly 
Non-Legal Securities 


A decision of great importance to banks and trust com- 
panies which act as executor or trustee has been handed down 
by the Appellate Division of the New York Supreme Court. 
Briefly, the decision holds that executors, who receive com- 
mon stocks and other non-legal securities as part of the assets 
of the estate which they represent, are under a duty to dispose 
of such assets promptly and, where required, to invest the 
proceeds in such securities as are legal investments for fidu- 
ciaries. If they fail in this respect, they will be held account- 
able for any shrinkage in the value of the securities and they 
will not be permitted to explain or defend on the ground 
that the estate was involved in litigation or that the parties 
interested in the estate, by their silence, acquiesced in the 
retention of the securities. The decision is entitled In re Es- 
tate of Caroline W. Frame. (A decision in which it was 
held that an executor would be protected in retaining secu- 
rities upon receiving from the sole beneficiary of the estate 
a request in writing to that effect. In re Stephens Estate, is 
published in this issue on page 25. 

The court further held that, while the period of time for 
which executors and trustees may retain non-legal securities 
varies according to the circumstances, as a general rule, the 
maximum time allowed is eighteen months. 

Caroline Frame died in 1925, survived by one son, one 
daughter and five grandchildren. In her will she left to each 
child the sum of $1,000 each. She created a trust fund of 
$50,000 for each of the grandchildren, the income to be paid 
until each grandchild reached a prescribed age, when the 
principal was to be turned over. The residuary estate was 
left to two persons, not related to Mrs. Frame, whose names 
were Weaverson and Waddell. Weaverson’s death occurred 
prior to that of Mrs. Frame. 


The son and daughter contested the probate of the will 


and, pending a decision in this proceeding, the court ap- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $470. 
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pointed the Central Hanover Bank & Trust Company tem- 
porary administrator. The contest was settled by agreement, 
and the will was admitted to probate, Waddell agreeing to 
relinquish his claim to the entire residuary estate and it be- 
ing further agreed among the parties that one-half of the 
residuary estate should be paid to Mr. Waddell and the other 
half divided between the son and daughter. Mr. Waddell 
and the Central Hanover Bank were appointed executors. 

The value of the estate turned over to the executors was 
$524,000, of which $466,000 was in common stocks. This was 
in November and December, 1925. In 1929 the estate had 
reached the value of $1,250,000, but the account submitted 
by the executors in 1988 indicated a loss of $182,000 on the 
original valuation of the securities received by them. 

The executors were surcharged with $182,000, represent- 
ing the difference between the inventory value of the secu- 
rities and the prices actually received by the executors when 
the securities were eventually sold. They were further sur- 
charged with $35,000, the amount paid for attorney’s and 
counsel fees and also with the amount of commissions with 
which they had credited themselves, the court saying “It is 
not customary to allow compensation to executors who have 
been derelict in the discharge of their duties.” The follow- 
ing paragraphs are quoted from the court’s opinion: 


The primary duty of the executors was to reduce the estate to 
cash. All the money legacies were specifically payable in cash, and 
where a trust was to be set up the principal was to be paid over by 
the executors to the trustees in cash. 

The will of the decedent contains no authorization to her exe- 
cutors and trustees to retain securities in which the estate was in- 
vested at the time of her death. The only provision in the will with 
reference to the nature of investments to be made by the executors 
and trustees is that contained in Article Fourteenth, which reads as 
follows: 

“T hereby authorize and empower my executors and trustees, their 
survivor, successor and successors, in order to provide for the trust 
funds hereinabove mentioned, to purchase and invest in such secu- 
rities as may at such time or times be legal investments for trustees 
under the law of the State of New York or for the funds of savings 
banks in said State.” . . . | 
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Without going into detail, the documentary evidence in the record 
before us dispels any doubt as to actual knowledge on the part of 
the executors that they were charged with the duty of disposing of 
the non-legal assets and, if the need arose, investing the funds of the 
estate in such securities as were legal for executors and trustees. 
They never discharged this duty and they now offer as an explana- 
tion of their failure to do so, first, the pendency of what is referred 
to as the Bertha Mason proceeding and, secondly, the acquiescence 
of those interested in the estate... . 

As we view the situation, the mere pendency of the litigation did 
not justify the failure of the executors to discharge their duty. No 
stay was obtained and there was nothing to prevent the executors 
from immediately converting the securities. .. . 

The claim of acquiescence of those interested in the estate is un- 
founded. The grandchildren had the right to assume that the exe- 
cutors were acting legally, their legacies were payable in cash and 
they would not have gained anything in the event of advance in market 
prices of the securities held, but would stand to lose if the securities 
decreased in value before the accounting and distribution. . . . 

The situation with reference to Mrs. Mason (daughter) and the 
testatrix’s son, Mr. Frame, is somewhat different, for the executors 
maintain that they and their attorney knew exactly what common 
stocks were in the estate. The record shows that a detailed list of 
the stocks was attached to the settlement agreement of August 25, 
1925, and that an itemized list had been given to Mr. Queal, the 
attorney for Mrs. Mason and Mr. Frame, on August 4, 1925. In 
November, 1929, he requested a list of the estate securities and this 
list was sent to him on November 11, 1929. There is nothing in the 
record to indicate that he had any knowledge during the period from 
1925 to 1929 that non-legal securities listed in 1925 were still being 
retained, but the executors say that the 1929 list was sufficient to 
charge him with knowledge that the original stocks were still being 
held. However, even if this list was sufficient to charge him with 
knowledge that the original stocks were being held, there was no duty 
on his part to then protest against the further retention. In Matter 
of Finney (New York Law Journal, August 23, 1935) it was said: 


“. . . There would be great danger of abuses if any general prin- 


ciple were established that a beneficiary might not communicate with 
the representative of an estate respecting the administration of it ex- 
cept on the hazard of being charged with having assented to any 
course of conduct which the fiduciary thereafter chose to follow. . . . 
Such inquiries expose the beneficiary to no liability whatever. They 
do not involve the beneficiary in the estate administration and this 
is so even if there be an expression of viewpoint by the beneficiary, It 
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is only where there is an absolute assumption by the beneficiary of the 
fiduciary’s functions, under conditions which on general legal prin- 
ciples imposes responsibility for the result, that a fiduciary should be 
permitted to defend the failures of his administration by charging 
them to the beneficiary. Any other administration policy would be 
sure to result in grave harm. A lowering of the bars to this type 
of defense would undoubtedly result in escape from liability by un- 
faithful fiduciaries. The charge of interposition by the beneficiary 
is easily made. There is usually at least a shadow of basis for the 
statement that the beneficiary did seek information and did express 
an opinion about what should be done. The court should not aid 
escape from responsibility by reason of an entirely normal exhibition 
of interest by one whose property rights are under administra- 
Wk «ss 

No cases have been cited by the executors which go so far as to 
hold that mere silence of a beneficiary is sufficient to excuse dereliction 
of duty on the part of an executor or trustee. The executors place 
great emphasis on the case of Matter of Niles (113 N. Y. 547), but 
the facts in that case differentiate it from the case at bar. There 
the beneficiary of the trust was at the same time a co-administrator 
chargeable with knowledge as such administrator of what was being 
done; furthermore, there was there involved an active trust. In some 
of the cases from which the executors quote, direct requests were 
made by the beneficiaries that non-legal investments be held, and in 
other cases there was more than mere silence, 

There is no duty on the part of beneficiaries to demand that exe- 
cutors dispose of non-legal securities. LExecutors are chargeable with 
knowledge of their duty in that respect, and the executors here con- 
cede knowledge of the law. . 

It is reasonable to assume that had anyone other than Mr. Wad- 
dell been the co-executor, the corporate executor would have seen to 
it that the non-legal securities would have been disposed of promptly. 
Corporate executors and trustees should not act as such unless they 
intend to give proper attention to the duties required to properly 
administer an estate. It is their duty to protect those whose interests 
are entrusted to their care. This is especially true when they are con- 
fronted with a situation where an individual co-executor or trustee 
has conflicting interests or interests adverse to the beneficiaries or at 
least has a purely personal motive in permitting the estate to remain 
for several years without being liquidated. The duties of a corporate 
trustee go beyond the mere taking of commissions for acting as such, 
and acquiescing in the desires of co-trustees whose interests are ad- 
verse to the beneficiaries. Such conduct inevitably invokes condemna- 
tion, 
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Pledge by National Bank of Bonds Left with It for 
Safe-keeping 


Where a person leaves bonds with a bank for safe-keeping 
and the bank pledges them as security for deposits, the 
owner of the bonds will be entitled to a preferred claim upon 
the failure of the bank. This point was decided in Mays v. 
Wilkinson, United States District Court (N. D. Okla.), 12 
Fed. Supp. 350. 

In this case it was also held that, prior to June 25, 1980, a 
national bank had no authority to pledge its assets as security 
for deposits, public or private, either by virtue of a statutory 
provision or as an incident to the business of banking. 

On June 25, 1930, the Congress amended section 5153 of 
the Revised Statutes (12 U. S. Code, § 90) by authorizing 
national banks, upon receiving on deposit the moneys of a 
state or any political subdivision thereof, to give security for 
such deposits “of the same kind as is authorized by the law 
of the state in which such association (national bank) is lo- 
cated in case of other banking institutions in the state.” 

The facts in the case above referred to show that in July, 
1926, and prior thereto the plaintiff, Mays, a man over eighty 
years of age, purchased, Liberty Bonds to the value of $39,- 
000, through the First National Bank of Bristow. These 
bonds he left with the bank for safe-keeping, taking a receipt 
for them. On March 25, 1927, prior to the enactment of the 
amendment above referred to, the bank, without May’s knowl- 
edge or consent, pledged the bonds with a county treasurer 
as security for county deposits. The plaintiff did not learn 
of this transaction until the failure of the bank on April 24, 
1928. 

In this action, which was brought against the receiver of 
the bank and the county, it was held that the plaintiff was 
entitled to a preferred claim against the bank for the amount 
of his bonds and that the bank, in turn, was entitled to judg- 
ment for a like amount against the county. The court wrote 
in part as follows: 


ae Ey 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §§145, 362. 
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The rights of the various parties will be considered as they 
appear in the pleadings. These bonds were deposited with the county 
treasurer as a pledge to secure a deposit, on the 25th day of March, 
1927. A material question is whether or not the bank had the right, 
under the National Banking Act (12 USCA § 21 et seq.), to secure 
a deposit of public funds by pledging the securities of the bank. This 
becomes material in determining whether or not the county treasurer 
had a right to accept the bonds from the bank as a pledge to secure 
the deposit of county funds which he made with the bank. Under this 
record it is not necessary to take time to argue that the bank had a 
right to use the funds of this plaintiff for this particular purpose. 
There is no question that the bonds belonged to Mays and that they 
were deposited with the bank for safe-keeping, not with a mere officer 
of the bank acting in a private capacity. Mays holds the receipts of 
the bank for the deposit of these securities with it for safe-keeping, 
and, so far as the bank is concerned, it will be treated as an embezzler 
of these bonds. This fact was not known to the county treasurer. 
He believed, and had a right to believe, that the bonds belonged to the 
bank and that he had a right to accept them as a pledge to secure 
the deposit of the money with the bank. But nothing in the record 
indicates anything but good faith on the part of Mays. He had 
implicit faith in an officer of the bank with whom he was dealing and 
knew nothing about the embezzlement of these bonds until after the 
bank had closed its doors, at which time he was advised that these 
bonds were placed with the county treasurer, but Groom did not 
indicate and explain to Mays that he had in fact abstracted the 
bonds and placed them with the county treasurer as property of the 
bank, but from the record it appears that Mays was of the opinion 
that they were there for safe-keeping, or some such purpose. 

It is the contention of the receiver that O. D. Groom, while he 
was an officer of the bank, at the same time was personal representa- 
tive of the plaintiff, Joseph Mays, and that he abstracted said bonds 
from the bank, sold them to the bank, and took, as payment for said 
bonds, $39,000 from the funds of the bank. This defense does not 
appeal to this court. When Mays deposited the bonds, he deposited 
them with the bank, and not with some officer of the bank as an 
individual. A bank can only act through individual officers or 
employees, and an officer of the bank will not be heard to say that he 
acted in a private capacity, as the personal representative of this 
depositor, and not as an officer of this bank. 

The receiver, furthermore, through all these years has advised 
plaintiff that the consideration of his claim would be withheld or 
postponed until the determination of the action which the plaintiff 
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had brought in the state court against the county treasurer to re- 
plevin the bonds, and the replevin action by the plaintiff in the state 
court, for the recovery of the bonds, was evidently with the approval 
of the receiver, if not by his counsel and advice. 

The plaintiff, therefore, at the time of the closing of the bank 
was entitled to the possession of the bonds which he had deposited 
with the bank for safe-keeping. A receiver having been appointed, 
it became his duty, if the bonds came into his possession, or if the 
receiver was in a position to recover the bonds, to return them to 
the plaintiff. 

Did the bank have a right to deposit these bonds with the county 
treasurer? ‘The bank closed its doors on April 24, 1928, and, if the 
pledging of these bonds with the county treasurer by the bank was an 
illegal act and beyond the power of the bank, then it was the duty 
of the receiver, by a proper action, to recover these bonds for the 
benefit of the bank, or of the plaintiff in this case, as the case may 
be. Whether or not the pledging of the bonds was illegal is no longer 
an open question. In Marion v. Sneeden, decided by the Supreme 
Court of the United States February 5, 1934, and reported in 291 
U. S. 262, 54 S. Ct. 421, 422, 78 L. Ed. 787, that court said: 
“A national bank could not legally pledge assets to secure funds of a 
state, or of a political subdivsion thereof, prior to the 1930 amend- 
ment; and since then it can do so legally only if it is located in a 
state in which state banks are so authorized. In some states national 
banks had, prior to the 1930 amendment, frequently pledged assets 
to secure public deposits of the state or of a political subdivision 
thereof; comptrollers of the currency knew that this was being done; 
and they assumed that the banks had the power so to do. But the 
assumption was erroneous. The contention that such power is gen- 
erally necessary in the business of deposit banking has not been 
sustained.” 

This is the last word by our Supreme Court on this question. 
The “1930 amendment” referred to in this opinion is the amendment 
of June 25, 1930, c. 604, 46 Stat. 809, USCA title 12, § 90. 

It is true that prior to this decision of the Supreme Court it had 
been the custom of the national banks to accept deposits and pledge 
the securities of the bank to secure the same, but under this decision 
of the Supreme Court, prior to June 25, 1930, such acts on the part 
of national banks, and on the part of the depositors of public funds, 
were illegal and unauthorized by the National Banking Act. 

It is true that the Supreme Court of Oklahoma, in Mays v. Board 
of County Commissioners of Creek County, 164 Okla. 231, 23 Pac. 
(2d) 664, held that a national bank has power to pledge its assets 
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to secure deposits of public funds as incidental to banking business 
without specific statutory authority. But this decision was rendered 
May 16, 1933, and prior to the decision in Marion v. Sneeden, supra, 
by the Supreme Court of the United States. We are, therefore, com- 
pelled, under the law as declared in Marion vy. Sneeden, supra, to 
conclude that a pledge of securities of a national bank to a state, 
or a political subdivision thereof, to secure a deposit of public funds 
in said bank, prior to June 25, 1930, was unauthorized by the 
national banking laws, of the United States, and was, therefore, 
illegal. 

It follows, therefore, that, at the time of the appointment of the 
receiver in the case at bar, the receiver knew that the particular 
bonds which were deposited by the plaintiff in this case were pledged 
by the bank to the county treasurer to secure a deposit of public 
funds, and it was his duty, as such receiver, to make a demand for 
said bonds or to institute an action in the proper court to recover 
same, and thereafter to disburse same as was proper under the law. 
Had he recovered the bonds, it would have been his duty, under the 
facts in this case, to deliver them to the plaintiff because the bank 
never had any title to said bonds. The receiver failed to institute this 
action, but permitted said bonds to be sold by the county treasurer, 
and made a settlement with the county treasurer on the 12th of Sep- 
tember, 1933, in which it is recited that the county treasurer re- 
ceived from J. G. Hughes, receiver of the First National Bank of 
Bristow, $62,757 in full settlement of this account and, after paying 
the county treasurer the amount of his deposit with interest, the 
county treasurer returned to the receiver nine $500 bonds and $702.39 
in money, as a result of the settlement. 

The defendant receiver does not seriously contend in his argument 
and brief that the plaintiff is not entitled to the $5,202.39 returned 
to the receiver by the county treasurer. However, the court is of the 
opinion that the plaintiff is entitled to judgment against the receiver 
for the value of the thirty-nine bonds and that said judgment is a 
preferred claim against the assets of said bank. 

For the reasons stated above and the authorities as declared in 
Marion v. Sneeden, supra, as well as the law as declared in Texas & 
Pacific Ry. Co. v. Pottorff, Receiver, 291 U. S. 245, 54 S. Ct. 416, 
78 L. Ed. 777, the receiver is entitled judgment against the county 
treasurer and county commisioners of Creek county in the sum of 
$62,757. 

In rendering judgment in favor of the receiver against the county 
commissioners and county treasurer-of Creek county, this court does 
so with great reluctance and only because of the declared law as an- 
nounced by the Supreme Court in Marion v. Sneeden, supra. It seems 
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rather strange, however, that the Comptroller of Currency, all these 
years, should have permitted the national banks to take advantage of 
a custom and practice of receiving public funds and pledging assets 
of national banks to secure the same and thus have the benefit of the 
public funds so deposited, without incurring any liability whatever 
against the pledged assets, and the court is following what he con- 
siders the cold letter of the law and not his sympathies, nor what he 
conceives to be just and equitable between the receiver and the county 
authorities of Creek county. 


RRL ILLIRE 
Surety Company Not Liable on Fidelity Bond 


The treasurer of a trust company, acting for the company, 
applied to the defendant surety company for a $50,000 
“Banker’s Blanket Bond” indemnifying the bank against loss 
through the dishonesty of the trust company’s officers and 
employees. In making the application, the treasurer repre- 
sented that the company had sustained no losses of the kind 


covered in the bond during the preceding five years. As a 
matter of fact, the treasurer was at the time an embezzler to 
the extent of $26,000. It was held that the guilty knowledge 
of the treasurer was imputable to the trust company and that 
there could be no recovery on the bond. This was decided by 
the Supreme Court of Pennsylvania in the case of Gordon, 
Secretary of Banking, v. Continental Casualty Co., 181 Atl. 
Rep. 574. 

The action in this case was instituted by the Secretary of 
Banking, who had taken over the affairs of the bank after its 
failure. The following paragraphs are quoted from the 
court’s opinion: 

This brings us to the main question in the case: Was the plaintiff 
(Secretary of Banking) at the time the bond was applied for visited 
with notice of Matthews’ (the treasurer) defalcation through his 
knowledge of his own dishonesty? Matthews was, as the testimony 
clearly shows, the chief executive and managing officer of the bank. 
He was its secretary and treasurer, its highest salaried officer, giving 
his full time to its business and affairs. The president was not 
salaried, but was engaged in other business and did not give his full 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §659. 
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time to plaintiff’s affairs. The directors and president had instructed 
Matthews to procure the bond and had caparisoned him as the bank’s 
representative in doing so. He was held out as its fit instrument to 
answer truthfully and fairly the queries which the defendant desired 
information upon to guide it in deciding whether it would assume the 
obligation to the bank. As our late brother Mr. Justice Simpson, 
when the case was here before (311 Pa, 109, 111, 166 A. 557), clearly 
stated: “On the faith of [Matthews’] statements in the application, 
defendant issued the indemnity bond. . . . Plaintiff, being a 
corporation, could not personally have any knowledge on this subject 
[the honesty of its officers]; consequently the language quoted [from 
the application] could only refer to knowledge of the executive 
officers, directors, or stockholders of plaintiff, among the first of 
which was the secretary-treasurer, who, of course, knew that he was 
an embezzler, yet was seeking to have defendant guarantee his fidelity, 
which, presumptively at least, it would not do if the fact of that 
embezzlement was disclosed.” 

Under these circumstances, there would seem to be some confusion 
of thought in the application of the rule that a principal is not 
visited with notice through an agent where the agent at the time is 
acting adversely to his principal, and where it would be to the interest 
of the agent not to disclose his action or information to the prin- 
cipal. In procuring the bond, Matthews was not acting adversely to 
the bank, but in its behalf. The adverse act of embezzling the money 
had been consummated previously; in that transaction—the act of 
embezzlement—his knowledge of his own dishonesty did not carry 
through him to the bank, because he was then acting adversely to 
its interests. In arranging for the bond, however, this was not the 
case. The distinction between the two situations is made clear by 
reference to Metropolitan Life Insurance Company’s Appeal, 310 
Pa. 17, 164 A. 715, 86 A.L.R. 1301, relied upon by the court below 
for its conclusion that Matthews’ knowledge of his defalcations was 
not imputable to the trust company. That case, however, does not 
rule the situation which this record presents, because in that instance 
Matthews (the same individual as in this one) was acting fraudu- 
lently for his own benefit and adversely to the interests of the bank 
in the very transaction in which the loss to the Metropolitan Com- 
pany occurred. The latter endeavored to establish in its favor a 
trust ex maleficio in the trust company of sums of money which the 
insurance company had paid to the trust company for certain mort- 
gages sold by the trust company to it. In this it was unsuccessful, 
for it developed that the money paid by the Metropolitan Company 
and intended for the mortgagees had been stolen by Matthews; since 
in misappropriating the money Matthews was acting adversely to the 
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interests of the trust company, it was not visited with notice of that 
fact, and hence not liable as a trustee ex maleficio, 

It is argued by appellant’s (surety company) counsel, and we 
think convincingly, that the adverse interest exception to the rule 
that knowledge of a corporate officer is knowledge of the corporation, 
applies only where a third person seeks to enforce some demand 
against the corporation (as in the Metropolitan Life Insurance Com- 
pany Case), but the exception has no application where the corpora- 
tion seeks to enforce the benefit of a fraud perpetrated by its officer 
on a third person; that the exception to the rule of imputed knowl- 
edge is not a vehicle for the consummation of fraud. This is in line 
with the summing up of the law in the Restatement of the Law of 
Agency. Section 261 thus enunciates the general rule: 

“Agent’s position enables him to deceive. A principal who puts 
an agent in a position that enables the agent, while apparently acting 
within his authority, to commit a fraud upon third persons is subject 
to liability to such third persons for the fraud.” In the comment on 
the section, this appears: “Liability is based upon the fact that the 
agent’s position facilitates the consummation of the fraud, in that 
from the point of view of the third person the transaction seems 
regular on its face and the agent appears to be acting in the ordinary 
course of the business confided to him.” Section 282. “Agent acting 
adversely to principal. (1) A principal is not affected by the knowl- 
edge of an agent in a transaction in which the agent is acting ad- 
versely to the principal and entirely for his own or another’s pur- 
poses, except as stated in subsection (2). (2) The principal is 
affected by the knowledge of an agent although acting adversely to 
the principal: (a) if the failure of the agent to act upon or to reveal 
the information results in a violation of a contractual or relational 
duty of the principal to a person harmed thereby; (b) if the agent 
enters into negotiations within the scope of his powers and the 
person with whom he deals reasonably believes him to be authorized 
to conduct the transaction; or (c) if, before he has changed his posi- 
tion, the principal knowingly retains a benefit through the act of the 
agent which otherwise he would not have received.” In the comments 
on this section, the following is stated: “Meaning of ‘acting ad- 
versely.” The mere fact that the agent’s primary interests are not 
coincident with those of the principal does not prevent the latter 
from being affected by the knowledge of the agent if the agent is 
acting for the principal’s interests.” The illustration given is this: 
“A, P’s superintendent, knowing that B, a servant working under 
him, has been stealing from P and hoping to share B’s gains if P can 
be prevented from becoming suspicious, applies for and receives a 
surety bond from T, the bond running to P and guaranteeing B’s 
fidelity. T is not liable to P upon the bond.” 
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{n this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


BANK LIABLE ON CONTRACT TO PURCHASE 
SAFETY DEPOSIT BOXES 


Zimmerman Bros. & Co. v. First National Bank, Supreme Court of Wis- 
consin, 263 N. W. Rep. 361 


The plaintiff company wrote to the defendant bank offering to 
sell a unit of approximately sixteen hundred safety deposit boxes at 
$1.25 per box, requesting that the bank wire at once. The bank 
accepted the offer by telephone and confirmed it by letter saying 
‘we will take the boxes.’’ The bank later refused to accept the 
boxes and the plaintiff sold them for $560.00, the best obtainable 
price. It was held that it was a valid contract and that the bank 
was liable for the loss sustained by the plaintiff company. 


Affirmed. 

Action on contract. This action was begun on June 5, 1934, by the 
plaintiff, Zimmerman Bros. & Co., a foreign corporation, against the 
First National Bank of Stevens Point, to recover damages for breach 
of contract for the sale and purchase of 1,600 safety deposit boxes. 
The defendant answered, denying liability. There was a jury trial. 
At the close of the evidence both parties moved for a directed verdict, 
whereupon the jury was discharged. The court found in favor of the 
plaintiff, and judgment was entered accordingly on February 23, 1935, 
from which the defendant appeals. 

The material parts of the correspondence follow: On April 1, 1933, 
the defendant addressed a letter to the plaintiff, in which it said: 


“‘The writer was in your office last November inquiring about safety 
deposit boxes. We are still interested in some Diebold safety deposit 
boxes. Are you in a position now to quote us prices on these?’’ 


On June 20, 1933, plaintiff wrote the defendant as follows: 


‘‘A couple of days too late for Mr. Dunegan’s examination, we 
located today a unit of Safety Deposit Boxes, and they’re certaintly 
dandy. 

‘‘This consists of approximately 1600 boxes, satin finish. They’re 
in a suburban bank, where the receiver is going to close his office in 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §336. 
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about 60 days, so that the boxes can be emptied and released about 
September Ist. . . . We offer these now at $1.25 a box delivered 
to Stevens Point. ; 

‘*Please, if you are interested, look at these boxes.’’ 


On June 21, 1933, defendant wrote the plaintiff as follows: 


‘‘This will acknowledge your two letters of June 20. Regarding the 
sixteen hundred Safety Deposit Boxes you refer to, think we would be 
interested in them. I will plan to come to Chicago Friday and go with 
you to look them over. I would not mind taking all of the Safety 
Deposit Boxes if we could get them right. . . .”’ 


Shortly after June 21, Mr. Dunegan, representing the defendant, 
was in Chicago, met a representative of the plaintiff, and was taken by 
him to the Park Ridge Service Bank to look over certain lock boxes. 
Mr. Dunegan testified: ‘‘The boxes that I viewed at the Park Ridge 
Service Bank were the identical boxes that are covered by the corre- 
spondence marked ‘Exhibits A to D,’ ’’ being the letters quoted from. 

On June 26, 1933, the plaintiff wrote the defendant that the plaintiff 
had a four-day option and requested the defendant that if it had de- 
cided to take the boxes, ‘‘ Please wire me at once so I can make a deposit 
and close with him.’’ 

On June 27, 1933, the defendant wrote the following letter to the 
plaintiff : 


‘“This will acknowledge your letter of June 26 and also confirm our 
conversation over the telephone. In reference to the Park Ridge safety 
deposit boxes, we will take the boxes. . . .”’ 


On August 22, 1933, the defendant wrote plaintiff as follows: 


‘We ask that you cancel our order for the safety deposit boxes. 
Our plans have not worked out—it is too long a story to tell in a letter.’’ 


On the 23d of August, 1933, plaintiff wrote the defendant: 


‘**T phoned the receiver at Park Ridge upon receipt of your letter, 
but he is out, as is his assistant. Will call them again tomorrow. Will 
be glad to cancel your order for those boxes, if the receiver will let us 
out. It was a contract; an offer and an acceptance, with earnest money 
deposited. They went to the expense of getting a court order and the 
approval of the State Banking Department, so I don’t know how they’! 
act about this. I can’t take the boxes here, as we haven’t room.”’ 


On August 29, 1933, plaintiff wrote in regard to the boxes as follows: 


**Mr. Robertson of Park Ridge has been on the sick list, and is still 
away from the bank. I finally got to talk to his assistant today. This 
man expressed doubt that the order could be cancelled inasmuch as they 
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had closed out all their contracts for boxes, with a final expiration in 
October, and so are losing their customers and the fees. 

‘*T have, however, a lead for 2100 boxes from Texas. If this prospect 
comes through, as it now appears that it will, it may be that we could 
include the Park Ridge nests. In that event you would have a profit, 
as Texas is paying $2.00 F O B Chicago. Should know on this in a 
week or so.’’ 


On October 10, 1933, the plaintiff wrote the defendant: 


‘‘The safety deposit box deal seems to have to go through. They 
have to be moved now. I haven’t been able to sell ’em elsewhere. Looks 
as though we’d have to send ’em up to you all right.”’ 


On the 17th of October, 1933, the defendant wrote the plaintiff as 
follows: ' 


‘‘Regarding the lock boxes. As stated before, we are not interested. 
The picture has entirely changed, and we have no place to put them.”’ 


And again on October 25, 1933, the defendant wrote the plaintiff: 


‘‘Regarding the boxes. We canceled the order for these last August, 
and we would not be interested as stated before.’’ 


On October 25, the plaintiff advised the defendant that a notice had 
been received from the receiver requiring the removal of the boxes and 
asking for shipping directions. In response to this letter the defendant 
advised the plaintiff that they were not interested. 

It appears that the plaintiff, upon being advised that the defendant 
wished to cancel the order, made an attempt to resell the boxes and for 
that purpose circularized the trade in all cities having a population of 
10,000 and upward. Being unable to make any other disposition of the 
boxes, the plaintiff sold the same on the market to the Bank Vault 
Equipment Company of Chicago for $560, being the best obtainable 
price. 

Fisher, Cashin & Reinholdt, of Stevens Point, for appellant. 

W. E. Atwell, of Stevens Point, for respondent. 


ROSENBERRY, C. J.—Four principal questions are raised upon 
this trial by the defendant: (1) That the plaintiff, the offeror, having 
specified a method of acceptance and the buyer having adopted a dif- 
ferent method, there was no acceptance; that a direction to wire at. 
once meant the use of the telegraph; that a telephone conversation and 
confirmation by letter of June 27, 1933, did not amount to a compliance 
with the prescribed condition; (2) that the writings in question do not 
sufficiently indicate that they relate to the same transaction to amount 
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to a compliance with the requirements of the statute of frauds (St. 
1933, § 121.04) ; (3) defendant claims that the correspondence was not 
sufficient to satisfy the requirements of the statute of frauds in that 
the property was not sufficiently described; (4) that plaintiff’s proof 
is insufficient to establish anything more than nominal damages for the 
reason that the plaintiff failed to establish the market value of the 
property. 

The first contention of the defendant is without merit. As the trial 
court correctly held, the request to wire at once was fully satisfied when 
the defendant called the plaintiff on the telephone, accepted the proposi- 
tion, and followed that call by a letter confirming the transaction. No 
attempt was made by the defendant to make a new offer. Even if the 
term ‘‘by wire’’ is interpreted to mean ‘‘by telegraph,’’ the fact that 
the acceptance was by telephone confirmed by letter did not amount to 
a new offer as contended by the defendant and therefore no new accept- 
ance was necessary. Restatement, Contracts, par. 68. In this case the 
use of the telephone was as efficient if not more efficient than the use of 
the telegraph and the telephone conversation was followed by a letter 
confirming the transaction. 

The second contention of the defendant cannot be sustained. The 
letters refer one to another, they all relate to the same subject-matter, 
each of the letters is signed, and we see no reasonable basis for making 
the claim that the correspondence is not sufficient to indicate that the 
letters related to the same transaction. See Restatement, Contracts. 
par. 208. 

Third. The contention of the defendant that the memorandum dis- 
closed by the letters is insufficient because the goods are not sufficiently 
described is equally untenable. No more is required than that there 
must be reasonable certainty. The description need not be so minute 
and exact as to exclude the possibility that some other goods than those 
intended will also fall within the words of the writing. See Restate- 
ment, Contracts, par. 207, Comment a. In this case the defendant in- 
quired about Diebold safety deposit boxes. On June 20, 1933, the plain- 
tiff wrote that it had located 1,600 boxes in a suburban bank. On the 
21st of June, the defendant wrote: ‘‘Regarding the sixteen hundred 
safety deposit boxes you refer to, think we would be interested in 
them.’’ Mr. Dunegan, a representative of the defendant, then went to 
Chicago and examined the boxes and testified on the trial that they 
were the identical boxes referred to in the correspondence and in its 
letter of acceptance, the defendant said: ‘‘In reference to the Park 
Ridge safety deposit boxes, we will take the boxes.’’ It is difficult to 
understand the basis of the contention that the description of this 
property is not sufficient. While there is no Wisconsin case directly in 
point, there are cases under section 240.10 relating to real estate brokers’ 
contracts which are the same in principle. See Gifford v. Straub, 172 
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Wis. 396, 179 N. W. 600; Brown v. Marty, 172 Wis. 411, 179 N. W. 
602; Graham v. Lamp, 174 Wis. 373, 183 N. W. 150. 

Fourth. The defendant further contends that the evidence offered 
and received upon the trial did not sufficiently establish the measure of 
damages as applied by the trial court. There is no dispute as to the 
purchase price. It was to be $1.25 per box delivered at Stevens Point. 
The defendant without justification cancelled its contract. Thereupon 
the plaintiff advised the defendant that it would consent to the can- 
cellation provided the bank from which it purchased would cancel its 
contract with the plaintiff or the boxes could be resold for the account 
of the defendant and expressed the hope that a customer might be found 
in Texas. The plaintiff then circularized the banks of the country in 
cities having a population of 10,000 or more and sought to sell the 
boxes, naming a price in excess of the contract price. This effort pro- 
duced no results. The plaintiff never had an offer for the boxes at any 
price, and when sold in the market, the boxes brought only 35 cents a 
box. The plaintiff was not a dealer in equipment of this sort. It had 
no storeroom sufficiently strong to sustain the weight of the boxes and 
was obliged to dispose of them when the defendant refused to accept 
them. The defendant had notice that the boxes would be sold. The 
plaintiff had the remedies of an unpaid seller, among which is the right 
of resale as provided in the act. By section 121.60 (8), it is provided: 


‘It is not essential to the validity of a resale that notice of an in- 
tention to resell the goods be given by the seller to the original buyer”’ 
and by subsection (5): 

‘‘The [unpaid] seller is bound to exercise reasonable care and judg- 
ment in making a resale, and subject to this requirement may make a 
resale either by public or private sale.”’ 


Neither upon the trial nor here it is suggested that the plaintiff 
could do more than was done to procure a better price on the resale of 
the goods. When the defendant defaulted under the terms of the con- 
tract and cast the whole burden of the transaction upon the plaintiff, 
who had purchased the goods for the account of the defendant, and the 
plaintiff thereafter notified the defendant that the goods would be resold 
and made every reasonable effort to procure the highest price obtainable 
for the goods, the defaulting buyer cannot be heard to complain. Pratt 
v. 8. Freeman & Sons Mfg. Co., 115 Wis. 648, 92 N. W. 368; 2 Williston 
on Sales, par. 545, p. 1369. 

The seller in this case proceeded to dispose of the goods as ex- 
peditiously as possible, made an effort to procure the highest possible 
price on the resale, and complied with every requirement of the law in 
regard to it. If the defendant sustains a loss, it is due to its repudia- 
tion of its contract and not to any neglect on the part of the plaintiff. 

Judgment affirmed. 
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LIABILITY OF BANK FOR REFUSAL TO PAY 
DEPOSITOR’S CHECK 





Thomas v. American Trust Co., Supreme Court of North Carolina, 
182 S. E. Rep. 136 





A bank which, through an error on the part of its paying teller, 
refuses to pay a check drawn by a depositor against sufficient funds, 
is liable for nominal damages only unless the depositor can show 
that the refusal of the check by the bank was malicious. 

In this case the plaintiff depositor made a deposit in the defend- 
ant bank at a time when his account was overdrawn by a small 
amount. A check which he drew and which was presented by the 
payee on the same day was refused by the paying teller who did not, 
at the time, have knowledge of the deposit previously made by the 
depositor. The payee of the check had the drawer arrested and, 
upon a showing of the facts, the drawer was discharged. In the 
trial court the jury awarded damages to the plaintiff in the sum of 
$600. The verdict was reversed and the case was sent back for a 
new trial on the ground that the plaintiff was entitled only to such 
damages as he could prove that he had actually sustained. 


Action by W. A. Thomas against the American Trust Company. 
Judgment for plaintiff, and defendant appeals. 

New trial. 

This is an action to recover damages caused by the wrongful and 
malicious refusal of the defendant to pay a check drawn by the plaintiff 
on the defendant, and duly presented for payment by the payee of the 
check. 

In its answer, the defendant admitted that it had refused to pay the 
check drawn on it by the plaintiff, as alleged in the complaint; it denied 
that its refusal to pay the check was wrongful or malicious; it also 
denied that plaintiff had suffered damages actual or otherwise, from 
its refusal to pay said check. 

At the trial, the evidence for the plaintiff tended to show that for 
more than a year prior to March 21, 1933, the plaintiff, a resident of the 
city of Charlotte, had kept an account with the defendant in its bank 
in said city. The plaintiff from time to time made deposits with the 
defendant, and from time to time drew checks on the defendant, which 
were duly paid by the defendant, when presented for payment. 

On the morning of March 21, 1933, when the defendant opened its 
bank for the day’s business, the plaintiff’s account was overdrawn by 
a small amount. Soon after the defendant opened its bank, at about 
9 o’clock, the plaintiff deposited with the defendant the sum of $74.60, 
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which was accepted by the defendant, and entered on plaintiff’s pass- 
book as a deposit. At the time the plaintiff made this deposit, he drew 
his check on the defendant for $5. This check was payable to the plain- 
tiff and was paid by the defendant. 

After the plaintiff had made the deposit of $74.60 and had received 
payment of his check for $5, he returned to his place of business in the 
city of Charlotte, and there drew his check on the defendant for $3, 
payable to the order of A. P. Perry. The plaintiff delivered this check 
to the payee, who presented it to the defendant for payment at about 
10 o’clock that morning. The teller to whom the check was presented 
refused to pay the check. He made a note on the check as follows: 
‘*No account in this name.’’ 

The payee did not notify the plaintiff of defendants’ refusal to pay 
his check, but during the morning of March 22, 1933, procured a crim- 
inal warrant from a justice of the peace of the city of Charlotte, for 
the arrest of the plaintiff for issuing a ‘‘bad check,’’ in violation of the 
statute. The officer to whom the warrant was directed went to the plain- 
tiff’s place of business, and after advising the plaintiff that he had the 
warrant for his arrest, directed him to appear at the office of the justice 
of the peace at 3 o’clock that afternoon. The plaintiff was not arrested 
by the officer under the warrant. 

As directed by the officer, the plaintiff, accompanied by his attorney, 
went to the office of the justice of the peace, at 3 o’clock p. m., on March 
22, 1933. At the request of the plaintiff, an officer or employee of the 
defendant was present at the office of the justice of the peace, and 
testified that the refusal of the defendant to pay the check, when the 
same was presented for payment on the part of the teller to whom it 
was presented. This teller did not know when the check was presented 
to him at 10 o’clock that plaintiff had made a deposit at 9 o’clock that 
morning sufficient to cover his overdraft and to leave to plaintiff’s 
credit an amount sufficient for the payment of the check. After hear- 
ing the evidence, the justice of the peace found that the plaintiff was 
not guilty as charged in the affidavit on which the warrant was issued, 
and dismissed the action. The defendant voluntarily paid the costs of 
the action. 

At the trial of this action the plaintiff testified that his credit as a 
business man in the city of Charlotte had not been affected by the 
issuance of the warrant by the justice of the peace, or by the trial of 
the criminal action. He said: ‘‘I do not know of any place where my 
credit has been affected by the issuance of the warrant or by the trial. 
The only injury which I suffered was restlessness during the night 
following the trial. When I thought of the criminal charge unjustly 
made against me I felt humiliated.’’ 

At the close of the evidence the defendant moved for judgment as 
of nonsuit. The motion was denied and defendant excepted. 
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The issues submitted to the jury were answered as follows: 


‘*1. Did the defendant wrongfully and unlawfully refuse to pay 
or honor plaintiff’s check as alleged in the complaint? Answer: Yes. 

‘13. Did the defendant wrongfully and unlawfully represent to 
the payee of the check drawn by plaintiff on defendant bank that plain- 
tiff had no account in said bank, as alleged? Answer: Yes. 

‘*2. What general damages, if any, is the plaintiff entitled to re- 
cover? Answer: $500.00. 

‘*3. What special damages, if any, is the plaintiff entitled to re- 
cover? Answer: $100.00.’’ 


From judgment that plaintiff recover of the defendant the sum of 
$600 and the costs of the action, the defendant appealed to the Supreme 
Court, assigning as error the refusal of the court to allow its motion for 
judgment as of nonsuit and certain instructions of the court to the jury 
to which defendant duly excepted. 

Whitlock, Dockery & Shaw, of Charlotte, for appellant. 

Merle M. Long and Jake F. Newell, both of Charlotte, for appellee. 


CONNOR, J.—There was evidence at the trial of this action from 
which the jury could find, as it did, that the refusal of the defendant to 
pay the check, which was drawn by the plaintiff and duly presented for 
payment by the payee, was wrongful and unlawful. Such refusal was a 
breach of the contract between the plaintiff and the defendant with 
respect to plaintiff’s deposit with the defendant. For such breach, the 
plaintiff was entitled to nominal damages, at least. Woody v. Bank, 
194 N. C. 549, 140 S. E. 150, 58 A. L. R. 725. For this reason, there 
was no error in the refusal of the court to allow defendant’s motion 
for judgment as of nonsuit. 

There was no evidence, however, tending to show that defendant’s 
refusal to pay the check was malicious. All the evidence shows that 
the nonpayment of the check was due to a mistake or error on the part 
of the defendant’s teller to whom the check was presented for payment. 
For this reason, plaintiff’s recovery in this action is limited to the actual 
damages which he suffered by the refusal of the defendant to pay 
his check. 

It is provided by statute that ‘‘no bank shall be liable to a depositor 
because of the nonpayment, through mistake or error, and without 
malice, of a check which should have been paid had the mistake or error 
of nonpayment not occurred, except for the actual damage by reason 
of such nonpayment that the depositor shall prove, and in such event 
the liability shall not exceed the amount of damage so proven.’’ C. S. 
Supp. 1924, § 220(m). 

With respect to the second issue, the court instructed the jury as 
follows: ‘‘The court instructs you that if you find by the evidence and 
by its greater weight, the burden being on the plaintiff, that the de- 
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fendant wrongfully refused to honor the plaintiff’s check, as alleged, 
or wrongfully represented that the plaintiff had no account in the de- 
fendant’s bank, and that in consequence of the latter, the plaintiff’s 
check was turned down, and you further find from the evidence and 
by its greater weight that as a proximate result of this the plaintiff’s 
credit was impaired or impeached, or his standing injured, or his 
reputation impaired, then the jury should award such damages as they 
shall find from the evidence and by its greater weight to be a reason- 
able compensation for the injury, if any, to the plaintiff’s credit, stand- 
ing or reputation, brought about and proximately sustained in con- 
sequence and as the proximate result of the defendant’s alleged. wrong- 
ful conduct, if the defendant was guilty of any alleged wrongful 
conduct.’’ 

The defendant’s exception to this instruction must be sustained. 
There was no evidence from which the jury could find that plaintiff’s 
credit had been injured, his standing impaired, or his reputation im- 
peached by the refusal of the defendant to pay his check. The ees 
himself testified to the contrary. 

For the error in the instruction, the defendant is entitled to a new 
trial. 

At the new trial, we think that the only issue as to damages should 
be as follows: ‘‘What actual damages, if any, has the plaintiff sustained 
by the wrongful refusal of the defendant to pay his check?”’ 

Whether there was evidence at the former trial tending:to show more 
than nominal damages, we do not now decide. 

New trial. 


EXECUTOR NOT LIABLE IN RETAINING 
SECURITIES 





In re Stephen’s Estate, Supreme Court of Pennsylvania, 181 Atl. 
Rep. 559 





Ordinarily it is the duty of an executor to dispose promptly of. 
non-legal securities belonging to the estate and to convert them ixito 
cash. However, where the sole beneficiary of an estate makes a 
written request upon the trust company which is acting as executor 
of the estate to retain securities belonging to the estate, the executor 
will not be liable for any shrinkage in the value of such securities. 

A decision in which the executors were severely penalized for 
not promptly disposing of non-legal securities belonging to the 
estate, In re Estate of Caroline W. Frame, is referred to on page 6 
of this issue. 


eT 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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In the matter of the estate of Charles L. Stephen, deceased. From 
a decree of the Orphans’ Court dismissing exceptions to adjudication in 
the estate of Charles L. Stephen, Elizabeth Stephen, widow of deceased, 
appeals. 

Affirmed. 

J. P. Fife, John H. Lauer, and W. Denning Stewart, all of Pitts- 
burgh, for appellant. 

James S. Crawford and Patterson, Crawford, Arensberg & Dunn, 
all of Pittsburgh, for appellee. 


LINN, J.—All the exceptions to the adjudication were withdrawn 
at the hearing before the court in banc except that of the widow, who 
seeks to surcharge the accountant with a large sum representing shrink- 
age in market value of stocks and bonds left by decedent. The excep- 
tion was dismissed, and the widow appeals. 

We agree with the learned court below that the manner of handling 
this estate merits disapproval, but that, in the circumstances, as the 
court held, the widow ‘‘cannot now be heard to complain.”’ 

Charles L. Stephen died, testate, June 13, 1930. Letters testamen- 
tary were granted July 30, 1930, to Dollar Savings & Trust Company, 
executor. Subsequently that company was consolidated with Peoples- 
Pittsburgh Trust Company, which succeeded to the executorship. The 
inventory showed assets of $111,403.92. Decedent was indebted to Dol- 
lar Savings & Trust Company in the sum of $16,000 secured by col- 
lateral valued at his death at $26,146.50; he was also indebted to Alle- 
gheny Trust Company for $15,700 secured by collateral valued at $21,- 
673.68. By his will he devised his real estate to his widow, provided 
trusts of $8,000 each for three children, the income to go to the appel- 
lant until the beneficiaries reached 21, made charitable gifts (which 
failed) and gave the residue to his widow. 

In March, 1931, decedent’s interest in a partnership was sold for 
$21,556.17, slightly more than the inventoried value; out of these pro- 
ceeds the debt to the Allegheny Trust Company was paid on July 1, 
1931. 

The administration of the estate was prolonged until the account 
was filed August 31, 1934. From the date of decedent’s death, the mar- 
ket prices of the stocks and bonds declined. Instead of promptly con- 
verting the securities, paying the collateral notes and making distribu- 
tion as the law contemplates, the account and the widow awaited a 
favorable turn in the market. The accountant had nothing to gain 
by this delay, as there was more than sufficient personal property to 
pay the debts and the legacies to the children. Defendant alleged that 
the reason for its failure to convert was the delivery of the following 
paper on November 20, 1930, signed by Mrs. Stephen and addressed 
to it: ‘‘I request you to not sell any securities held by you at this 
time in the estate of Charles L. Stephen until I ask you to do so.”’ 
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The securities were sold in 1934, at various times between March 7 
and August 17. Appellant testified that in February, 1934, she ‘‘told 
them not to sell.’’ On behalf of the accountant, a witness testified that 
at the February meeting referred to she was informed that as the 
assets were sufficient to pay the legacies, the accountant would not hold 
them longer ‘‘unless she put up security to protect any further depre- 
ciation below the amount of the legacies.’’ 

There is contradiction in the evidence as to whether she had re- 
quested that they be sold in 1931; the auditing judge found that she 
had not done so. On this subject, he said: ‘‘Mr. Lauer, who was at- 
torney for the widow, and, in the early stages of the administration, at 
least, also counsel for the executor, advised the executor that the 
securities should be sold promptly unless the widow would in writing 
request otherwise. On November 20, 1930, after talking over the situa- 
tion with the trust officer and expressing her wish that the securities 
be held in the hope of a better market, she executed a written request 
that the executor should not sell any of the securities until such times 
as she would direct. In her examination in chief Mrs. Stephen testified 
that in April, 1931, she told Mr. Bruggeman, at that time secretary 
and treasurer of the Dollar Savings & Trust Company, in the presence 
of Mr. Garroway, the trust officer, that she had decided to sell the 
stocks. In this she must be mistaken, for she never talked with Mr. 
Bruggeman about the disposition of the stock except once, and that was 
sometime in 1932. When asked repeatedly if she had requested after 
1931 that they be sold she admitted that she had not. Both Brugge- 
man and Garroway testified that no such request was made at the inter- 
view in 1932, or on any other day. In the conference on February 26, 
1934, between George F. Taylor, Esquire, acting for the bank, and 
Mrs. Stephen and Mr. Lauer, it was stated by either Lauer or Mrs. 
Stephen that the request for the sale was made on November 21, 1932, 
to Mr. Bruggeman, and not to Mr. Garroway. In view of the uncer- 
tainty of the testimony of Mrs. Stephen and the positiveness of that of 
Garroway, Bruggeman, and Taylor, we must find that no such request 
was ever made. 


‘*Mr. Lauer testified that in April, 1931, in a conversation by phone 
he advised Garroway that the securities should be sold. This is denied 
by Garroway, but, even if it be true, it was not the request of Mrs. 
Stephen, who had asked for the delay. He was counsel for the executor, 
at least he was considered as such. It was he who advised the executor 
to sell the stocks in the fall of 1930 unless requested in writing by Mrs. 
Stephen not to do so. If he considered it important that the request 
not to sell should be in writing, it would seem only reasonable that a 
direction to sell should have the same formality. If Lauer, represent- 
ing the widow, was of the opinion that it would be for the best interest 
to sell, he should have, upon the refusal of the executor to do so, taken 
steps to enforce compliance.’’ 
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As the errors assigned relate to the final decree, we must assume 
the facts to be as found by the learned court below and only inquire 
whether the findings support the decree, In re Huff’s Estate, 299 Pa. 
200, 149 A. 179, and the law has been correctly applied. 

The accountant relies on the written request of appellant to justify 
its administration of the assets. As the amount for distribution is more 
than sufficient to pay the children’s legacies, the dispute is between the 
accountant and the appellant only. The accountant contends that as 
appellant was familiar with her husband’s affairs, was represented 
by counsel (who was not present when the paper was signed), and 
makes no claim that she was fraudulently imposed on, her participa- 
tion in the transaction must be given the effect intended by instrument 
executed. 

The appellant contends that section 46(a) of the Fiduciary Act of 
1917, P.L. 447 (20 PS. § 831), imposes on the executor the duty to 
file an account at the expiration of six months from the grant of let- 
ters, and disqualifies the accountant from complying with her request. 
The act was passed for the benefit of creditors and beneficiaries and is 
subject to their expressed desires. Cf. In re Keller’s Estate, 224 Pa. 
523, 73 A. 926; In re Henry’s Estate, 198 Pa. 382, 48 A. 274; Wal- 
worth v. Abel, 52 Pa. 370. The accountant may not ignore the statutory 
duty to file the account, In re Johnston’s Estate, 9 Watts & S. 107; 
In re Constable’s Estate, 299 Pa. 509, 149 A. 743; but failure to per- 
form the duty produces liability only for loss resulting from failure 
to account, as required. Appellant’s request for surcharge cannot be 
granted unless it appear that some damage resulted from the delay. 
Appellant, who alone is interested in this controversy, had in her pos- 
session from the time of the testator’s death a list of the assets in- 
volved; she did not cite the appellee to account as she had a right to 
do; on the contrary, she requested the retention of the nonlegal secu- 
rities. In such circumstances, it is evident that the failure to file an 
account did not of itself produce any injury of which appellant can 
complain, and that she may not invoke the terms of the act to prevent 
the accountant from relying on her written request not to sell the se- 
curities until she requested the sale. 

It is true that ordinarily an executor should, as expeditiously as 
possible, convert his decedent’s personal property in possession, but 
this rule varies with circumstances. See Stewart’s Appeal, 110 Pa. 
410, 6 A. 321; In re Dauler’s Estate, 247 Pa. 356, 938 A. 511; In re 
Borell’s Estate, 256 Pa. 523, 100 A. 953. And where the sole bene- 
ficiary requests in writing that a conversion of property should be post- 
poned until further notice by her, the executor is legally justified in 
acceding to her wishes. ‘‘A competent beneficiary who with full knowl- 
edge of the facts and of his rights expressly .consents to or affirms an 
investment by the trustee cannot in the absence of fraud, thereafter 
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question its propriety. In re Armitage’s Estate, 195 Pa. 582, 46 A. 
117; In re Detre’s Estate, 273 Pa. 341, 117 A. 54; In re Brown’s Es- 
tate, 287 Pa. 499, 185 A. 112.”’ In re Mcfarlane’s Estate, 317 Pa. 377, 
177 A. 12, 15. See, also, Restatement, Trusts, § 216; In re Curran’s 
Estate, 312 Pa. 416, 167 A. 597. 

The appellant also excepts to the failure to surcharge the executor 
with interest on the $8,000 estates left to the children. The will pro- 
vided that the interest from these funds, which were directed to be 
invested in certain bonds, should be paid to the widow until the chil- 
dren reached their majority. But as the entire estate remained in- 
vested in the securities received by the executor, and as it was impos- 
sible to. make other investments until these were converted, the appel- 
lant is again bound by the effect of her request. For the same reason, 
the executor may not be surcharged with any of the interest paid on 
decedent’s notes. 

Decree affirmed, costs to be paid out of the fund for distribution. 


TRANSFER AGENT NOT LIABLE FOR FAILURE 
TO STOP TRANSFER OF LOST STOCK 
CERTIFICATE 





Van Schaick v. National City Bank of New York, New York Supreme 
Court, Appellate Division, 283 N. Y. Supp. 372 





The purchaser in good faith of a stock certificate indorsed in 
blank, which has been lost by the real owner, gains a good title to 
the certificate and has the right to fill in his name as transferee. 
Since the purchaser has a valid title, if the owner notifies the trans- 
fer agent to stop transfer of the certificates, the transfer agent will 
not be responsible for a failure to carry out the order. 

In this case the certificate in question was delivered by a broker 
to his messenger for the purpose of delivering it to another broker. 
The messenger lost the certificate and it eventually came to the 
hands of a good faith purchaser. The first broker notified the trans- 
fer agent to stop transfer of the certificate and the transfer agent 
acknowledged receipt of the stop order in a letter which contained 
the following paragraph: ‘‘We have made the customary notations 
on our records, but have to advise that, while we cannot definitely 
engage to refuse to transfer this certificate, we shall, however, en- 
deavor to notify you immediately, should it be presented to us for 
transfer.’’ Since the certificate was in the hands of a purchaser in 
good faith, it was held that the bank, which acted as transfer agent 
(defendant in the case) had caused no loss to the broker by its 
failure to carry out the stop order and, consequently, was not liable. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $1327. 
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Action by George S. Van Schaick, superintendent of insurance of 
the state of New York, as conservator of the Independence Indemnity 
Company, against the National City Bank of New York, impleaded, 
ete. Judgment for plaintiff entered on a directed verdict after trial 
at Trial Term without a jury, and defendant appeals. 

Reversed and complaint dismissed. 

Shearman & Sterling, of New York City (Carl A. Mead, of New 
York City, of counsel; Lester Kissel, of New York City, on the brief), 
for appellant. 

Alfred C. Bennett, of New York City (Jacob J. Alexander, of New 
York City, of counsel), for respondent. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (Wal- 
ter D. Fletcher, of New York City, of counsel; Atwood H. Miller, of 
New York City, on the brief), as amici curiae. 


GLENNON, J.—This suit was instituted by the plaintiff-respondent 
as the conservator of the Independence Indemnity Company to recover 
damages from defendant-appellant for an alleged wrongful transfer 
of certificate No. C-—862 for 100 shares of the Hershey Chocolate Cor- 
poration to one Henry Brown. The claim (in suit) was assigned to 
the Independence Indemnity Company by Frazier, Jelke & Co., a 
brokerage firm, after payment of a loss under a broker’s blanket bond. 
The court, in our opinion, erroneously directed a verdict in favor of 
the plaintiff for the value of the stock. 

The theory of the recovery, as outlined by the respondent in his 
brief, is that the defendant, ‘‘having undertaken to stop the transfer 
of such certificate, and having entered upon the performance of the 
work necessary to stop the transfer of such certificate, [it] is liable to 
the plaintiff for its failure to perform the work or promise agreed by 
it to be performed.’’ 

It was stipulated upon the trial, ... that Frazier, Jelke & Com- 
pany were stock brokers with an office at 40 Wall Street during all 
the times mentioned in the complaint; that on August 13th, 1928, 
Frazier, Jelke & Company handed to their messenger or runner, one 
John Gately, certificate No. C-862 representing 100 shares of the com- 
mon stock of the Hershey Chocolate Corporation, owned by them with 
instructions to deliver it to Josepthal & Company at 120 Broadway, 
New York City; that the certificate was registered in the name of 
Laidlaw & Company, and duly endorsed in blank for transfer by the 
said Laidlaw & Company.’’ And, further, ‘‘. .. that the said John 
Gately, the messenger, without authority from Frazier, Jelke & Com- 
pany, wrongfully delivered the said certificate to an unknown third 
person who had no right to the certificate, and neither Frazier, Jelke 
& Company nor Josephthal & Company ever thereafter saw the said 
certificate. ’’ 
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The parties also agreed that the Hershey Chocolate Corporation was 
organized under the laws of the state of Delaware; that the provisions 
of the Uniform Transfer Act, otherwise known as article 6 of the New 
York Personal Property Law (section 162 et seq.), did not govern, 
and that common-law principles were to be applied. 

It was not asserted that the employee of Frazier, Jelke & Co., al- 
though he failed to carry out his instructions, was guilty of a violation 
of any law in delivering the certificate to the unknown third person. 
In addition thereto, the record is silent as to any alleged criminal act 
on the part of this unknown third person. Whether he turned the 
certificate over to another or lost it does not appear. 

On August 13th, the day of the delivery, Frazier, Jelke & Co. 
notified the appellant, the transfer agent for the Hershey Chocolate 
Corporation, to ‘‘stop transfer on certificate number 862 for one hun- 
dred shares Hershey Chocolate Corporation. This certificate was lost 
while in our possession.’’ On August 20th, the appellant acknowledged 
receipt of the communication, in a letter, the body of which reads as 
follows: 


‘“We acknowledge receipt of your letter of August 13, wherein you 
inform us that certificate C-862 for 100 shares of Hershey Chocolate 
Corporation, standing in the name of Laidlaw & Company, was lost. 

‘‘We have made the customary notations on our records, but have 
to advise that, while we cannot definitely engage to refuse to transfer 
this certificate, we shall, however, endeavor to notify you immediately, 
should it be presented to us for transfer.’’ 


It was not disputed that Henry Brown purchased the 100 shares 
certificate in good faith, and for value, and on September 11, 1928, 
presented it to the appellant, which, at his request, cancelled it and 
issued two new certificates in his name for 50 shares each. When the 
original certificate was delivered to Brown, it was indorsed on its re- 
verse side by Laidlaw & Co. as follows: 


‘‘For value received, hereby sell, assign and transfer un- 
to Shares of the Stock represented by the within Certificate, 
and do hereby irrevocably constitute and appoint Attorney, 
to transfer the said stock on the books of the within named Corpora- 
tion, with full power of substitution in the premises. 

‘‘Dated, Jun 27 1928 

‘*In the Presence of: Laidlaw & Co. 

‘*A, King”’ 











Brown had the right to fill in the blank which indicated to the 
Hershey Chocolate Corporation and its transfer agent that he was the 
owner of it. In People’s Trust Co. v. Smith, 215 N. Y. 488, 494, 109 
N. E. 561, 563, L. R. A. 1916B, 840, Ann. Cas. 1917A, 560, Judge Car- 
dozo said in part: ‘‘‘A blank indorsement of such an instrument sig- 
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nifies that some person is expected to have the right to fill in the blank’ 
(Seollans v. Rollins, 179 Mass. 346, 352 [60 N. E. 983, 88 Am. St. Rep. 
386]). The owner who intrusts to another a stock certificate thus in- 
dorsed has given currency to an instrument which connotes by its very 
form a contemplated transfer. In such circumstances, if the agent 
proves to be dishonest, the owner must bear the loss (National Safe 
Deposit, Savings & Trust Co. v. Hibbs, 229 U. S. 391 [33 S. Ct. 818, 
57 L. Ed. 1241]; Union Trust Co. of Rochester v. Oliver, 214 N. Y. 
517 [108 N. E. 809]; McNeil v. Tenth Nat. Bank, supra [46 N. Y. 325, 
7 Am. Rep. 341]).’’ 

In MeNeil v. Tenth National Bank, 46 N. Y. 325, at page 332, 7 
Am. Rep. 341, cited in the above quotation, Judge Rapallo said: ‘‘The 
holder of such a certificate and power, possesses all the external indicia 
of title to the stock, and an apparently unlimited power of disposition 
over it. He does not appear to have, as is said in some of the author- 
ities cited, concerning the assignee of a chose in action, a mere equitable 
interest, which is said to be notice to all persons dealing with him that 
they take subject to all equities, latent or otherwise, of third parties; 
but, apparently, the legal title, and the means of transferring such 
title in the most effectual manner.’’ 

The basic question is as to the validity of Brown’s title to the cer- 
tificate. It cannot be claimed that if Brown had a valid title to cer- 
tificeate C-862, there could be any possible liability on the part of the 
transfer agent. 

It will be remembered that Frazier, Jelke & Co. made no claim that 
the certificate was stolen by its employee... It asserted simply that it 
had been lost. This case therefore is distinguishable from Knox v. 
Eden Musee Americain Company, 148 N. Y. 441, 42 N. E. 988, 31 L. 
R. A. 779, 51 Am. St. Rep. 700. There a dishonest employee stole cer- 
tificates of stock indorsed in blank from the safe of his employer and 
negotiated them. Here, the honesty of the employee is not questioned. 
By voluntarily turning over the certificate with full external indicia of 
title to their employee for delivery, the brokers made possible the loss 
which they sustained. In Union Trust Company of Rochester v. Oliver, 
214 N. Y. 517, 524, 108 N. E. 809, 811, the Court of Appeals said, quot- 
ing with approval the Massachusetts case of Russell v. American Bell 
Telephone Co., 180 Mass. 467, 62 N. E. 751: ‘‘The rule that the prop- 
erty would not pass when the instrument was stolen was not based 
upon the name of the agent’s crime, ‘but upon the fact that in the 
ordinary and typical case of theft the owner has not intrusted the agent 
with the document and, therefore, is not considered to have done 
enough to be estopped as against a purchaser in good faith.’ ’’ 

The same rule was applied in National Safe Deposit, Savings & 
Trust Co. v. Hibbs, 229 U. S. 391, 394, 33 S. Ct. 818, 819, 57 L. Ed. 
1241, where Mr. Justice Day said in part: 
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‘Stock certificates are a peculiar kind of property. Although not 
negotiable paper, strictly speaking, they are the basis of commercial 
transactions large and small, and are frequently sold in open market as 
negotiable securities are. In First Nat. Bank v. Lanier, 11 Wall 369, 
377, 378 [20 L. Ed. 172], this court said: 

‘* ‘Stock certificates of all kinds have been constructed in a way to 
invite the confidence of business men, so that they have become the basis 
of commercial transactions in all the large cities of the country, and 
are sold in open market the same as other securities. Although neither 
in form or character negotiable paper, they approximate to it as nearly 
as practicable. . . . Whoever in good faith buys the stock, and pro- 
duces to the corporation the certificates, regularly assigned, with power 
to transfer, is entitled to have the stock transferred to him.’ 

‘‘These principles are well known to business men and are con- 
stantly acted upon by them. This circumstance should be given due 
weight in determining the rights of the parties in this case.’’ 


The old principle also should govern that where one of two innocent 
persons must suffer by the acts of a third, then the loss must fall on 
the one who made it possible. 

We have reached the conclusion therefore that the title in Brown 
to the certificate was valid and absolute, and as a consequence thereof 
the transfer agent, the appellant herein, cannot be held to answer for 
any so-called loss. 

The judgment accordingly should be reversed with costs and judg- 
ment granted in favor of defendant dismissing plaintiff’s complaint, 
with costs. 

Judgment unanimously reversed with costs and the complaint dis- 
missed with costs. Order filed. All concur. 


REMOVAL OF EXECUTOR-TRUSTEE FROM 
OFFICE 


In re Grossman’s Estate, New York Surrogate’s Court, 283 N. Y. 
Supp. 323 


The mingling of estate funds by an executor-trustee with his own 
personal funds is sufficient reason to remove the executor from 
office under sections 231 and 104-7 of the New York Surrogate’s 
Court Act. 

The fact that an executor causes himself to be elected an officer 
of a corporation in which the estate owns a substantial block of 
stock is a ground for his removal. Such action places the executor 
in a position where his personal interest conflicts with the interests 
of the beneficiaries of the estate. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§456, 457. 
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Commissions due or to become due to an executor may not be 
withdrawn by him except in accordance with a decree of the Sur- 


rogate’s Court. 
In this case it was held that, under the terms of the will, a bank 
should be appointed in the place of the removed executors. 


Proceeding in the matter of the estate of Julius Grossman, deceased, 
on the application of Ella Grossman and others for the revocation of 
letters testamentary issued to and for the removal as trustees of Walter 
A. Fribourg and another. 

Decree in accordance with opinion. 

Samuel R. Weltz, of New York City, for objectants, Ella Grossman, 
Ruby H. Jordan, and Alice J. Staff. 

Nordlinger, Riegelman & Cooper, of New York City (Philip J. 
Dunn, H. H. Nordlinger, and David B. Lefkowitz, all of New York 
City, of counsel), for respondents, accounting executors Walter A. 
Fribourg and Edythe Fribourg. 

FOLEY, S.—This is an application for the revocation of letters 
testamentary and for the removal as trustees of Walter A. Fribourg 
and Edythe Fribourg, his wife. The remaining executor and trustee 
appointed by the will is the widow of the testator. She is a woman 
of advanced years and of greatly impaired health. The application 
is made by the widow, Mrs. Ella Grossman, and by her daughters, Alice 
J. Staff and Ruby H. Jordan, who are beneficiaries of the estate. Mr. 
Fribourg was the son-in-law of the testator. 

It has been conclusively proven that Mr. and Mrs. Fribourg, the 
respondent executors, purchased and sold securities of the estate 
through the personal brokerage accounts of Mr. Fribourg, and that the 
proceeds of the sale of certain of these assets were mingled with Mr. 
Fribourg’s own personal funds. It has also been conclusively proven 
that the respondent executors deposited the moneys of the estate and 
coupons from the estate bonds in other than in the estate account. 
These deposits were made in the name of Ella Grossman, the widow 
of the testator. The moneys were mingled with the individual funds 
of Mrs. Grossman and of other members of the family of the testator. 
Withdrawals from the mingled funds of the estate and of the individ- 
uals were made under a power of attorney executed by Mrs. Ella Gross- 
man to Walter A. Fribourg, one of the respondents. He has admitted 
in his testimony that part of the mingled moneys were borrowed by 
him for his own account, or for a corporation in which he was inter- 
ested. This loan was made in violation of the terms of the will of the 
testator and the statutes which require the investment of trust funds 
in legal securities only. The acts of the respondents in mingling the 
funds and depositing them in the individual account of Mrs. Grossman 
were not isolated but were continuous and numerous. They covered a 
period of two years and the total deposits approximated $40,000. 
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All of these acts were in violation of the provisions of section 231 
of the Surrogate’s Court Act. That section reads as follows: ‘‘Every 
executor, administrator, guardian or testamentary trustee shall keep 
the funds and property received from the estate of any deceased person 
separate and distinct from his own personal fund and property. He 
shall not invest the same or deposit the same with any person, associa- 
tion or corporation doing business under the banking law or other per- 
son or institution, in his own name, but all transactions had and done 
by him shall be in his name as such executor, administrator, guardian 
or testamentary trustee. Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor.”’ 

At the time of the enactment of this section there was added a pro- 
vision of law (now section 104, subd. 7, Surrogate’s Court Act) which 
provides for the summary removal, without the necessity of the issuance 
of a citation, of an executor or trustee who ‘‘mingles the funds of such 
estate with his own or deposits the same with any person, association 
or corporation authorized to do business under the banking law, in an 
account other than as such executor, .. . or trustee.”” By my decision 
in Matter of Kramer’s Estate, 127 Misc. 485, 486, 217. N. Y. S. 335, 
336, affirmed 220 App. Div. 816, 222 N. Y. S. 836, an executor was 
removed for similar misconduct. I there pointed out that the duty 
imposed upon fiduciaries by that section was based upon sound public 
policy. In that opinion the purpose of the Legislature in the enact- 
ment of section 231, Surrogate’s Court Act, was outlined by me in the 
following language: ‘‘It is a salutary protection to beneficiaries of es- 
tates. It tends to prevent diversion and defalcations by representatives 
of estates. It prevents the mingling of trust funds. It furnishes in 
many cases effective means of tracing the trust property. It earmarks 
the trust funds and affords an opportunity for beneficiaries to verify 
the receipts and disbursements of the executor, administrator, guardian 
or trustee. Its effect is to charge third persons dealing with a repre- 
sentative with knowledge that the funds of the estate are being used 
for a particular purpose which may be hostile to the trust.’’ 

In face of the repeated violations of the statutes, the explanations 
of the respondents here are entirely unconvincing. The answer of the 
respondents that there was no loss in the funds of the estate does not 
palliate the violation of the law. It is sufficient to say that the assets 
and funds were imperiled even though no loss occurred and that the 
respondents violated the law. There are certain duties imposed by 
precedent and by statute upon fiduciaries which may not be trans- 
gressed. Where violations are proven, removal must follow. The 
absence of bad faith or dishonesty or loss to the beneficiaries is not im- 
portant. As to one of these rules enforced upon fiduciaries which in- 
validates all contracts made by a trustee in which he is personally 
interested, Judge Andrews of the Court of Appeals in Munson, etc., v. 
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Syracuse, G. & C. R. Co., ete., 103 N. Y. 58, 59, 74, 8 N. E. 355, 358, 
stated: ‘‘The law permits no one to act in such inconsistent relations. 
It does not stop to inquire whether the contract or transaction was fair 
or unfair. It stops the inquiry when the relation is disclosed, and sets 
aside the transaction or refuses to enforce it, at the instance of the 
party whom the fiduciary undertook to represent, without undertaking 
to deal with the question of abstract justice in the particular case. 
It prevents frauds by making them as far as may be impossible, know- 
ing that real motives often elude the most searching inquiry.”’ 

The latter pronouncement applies with equal force to the provisions 
of section 231. The statutory prohibition against the mingling of es- 
tate funds is a rule of conduct which trustees and executors are bound 
to obey. As in the Munson Case, it was intended to prevent diversion 
or fraud. The section is explicit and may not be weakened or nullified 
by judicial interpretation. The proven acts of misconduct, therefore, 
require the summary removal of the respondents. 

While specific misconduct has been found by me requiring removal, 
certain facts developed at the trial of the proceeding, and the general 
circumstances surrounding the administration of the estate, throw ad- 
ditional light upon the unfitness of the respondents to continue its 
management. 

The testator, Mr. Grossman, died in 1930. He left an estate of ap- 
proximately $600,000. The entire estate was placed in trust for the 
benefit of the widow for life. Upon her death three further separate 
trusts were to be created with income payable to each of the three 
daughters of the testator. In the probate of the will the executors 
were represented by a reputable firm of attorneys. A few months 
after the will was admitted, this law firm notified one of the executors 
that they would no longer act as attorneys for any of the executors, 
because they were prevented from ‘‘rendering proper and independent 
service.’’ It appears from the evidence that thereafter Fribourg, as 
the dominant executor, conducted the administration of the estate 
without new counsel and guided only by a public accountant. This 
situation continued for at least a period of three years. If a competent 
attorney had been employed by the executors, many of the acts of mis- 
conduct now complained of would have been avoided. 

Another evidence of unfitness is demonstrated by the improper 
withdrawal of approximately $12,000 each by the respondents, Mr. 
Fribourg and his wife, which was claimed as executors’ commissions. 
Commissions may not be withdrawn except by proper authorization in 
a decree of the surrogate. It should be noted also that the executors 
took their full commissions in that capacity. Under the terms of the 
will they are entitled to only a single commission for their services in 
both capacities as executor and as trustee. In re Ziegler, 218 N. Y. 
544, 113 N. E. 553; Matter of Vanneck’s Estate, 175 App. Div. 363, 
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161 N. Y. 8. 898. Even under the authority of a decree in an account- 
ing proceeding they would have been entitled to half commissions only 
for receiving the funds of the estate. The remaining half for paying 
over could only be awarded at the completion of the administration 
of the ultimate trusts. The mere premature withdrawal of commis- 
sions would not alone justify the removal of the respondents. In such 
eases the courts enforce restitution with interest. When combined with 
other proven acts of misconduct, the withdrawal, however, indicates 
the disregard of the rights of the beneficiaries and a lack of apprecia- 
tion of the legal duties of fiduciaries. Matter of Havemeyer, 3 App. 
Div. 519, 88 N. Y. S. 292. 

It has been further shown that the executor, Walter A. Fribourg, 
has effected his election as president of Julius Grossman, Inc., a cor- 
poration in which the estate held a substantial block of stock. In that 
office he is in receipt of an annual salary of $5,200. Thereby he placed 
himself in a position where his personal interest and the interest of the 
beneficiaries over whom he was trustee were antagonistic. He was not 
connected with the company before the death of the testator. In such 
situations the courts have held that the adequacy or reasonableness of 
the salary paid is not material. The law, solicitous of undivided loyalty 
to the beneficiaries, prohibits the assumption of antagonistic interests. 
While not urged here as a specific ground of removal of the respond- 
ents, it has been held in two decisions of the Appellate Division, First 
Department, that the mere acceptance by the fiduciary of the corporate 
office upon a salaried basis is sufficient reason for removal. Matter of 
Hirsch’s Estate, No. 1, 116 App. Div. 367, 101 N. Y. S. 8938; Pyle v. 
Pyle, 137 App. Div. 568, 122 N. Y. S. 256, affirmed 199 N. Y. 538, 92 
N. E. 1099. See, also, Matter of Kirkman’s Estate, 143 Mise. 342, 347, 
256 N. Y. S. 495, Wingate, S. 

A further discussion of the acts of the respondent Fribourg and 
his usurpation of the management of the estate with the assistance of 
his wife, the other respondent, would serve no useful purpose. They 
acted in concert and thus were able to control the administration as 
against the other executrix. Their conduct has led to unfortunate 
family differences. It is enough to say that giving to the respondents 
due consideration to their own explanations, the violations of the pro- 
visions of section 231, when construed with the explicit terms of sec- 
tion 104, subd. 7, require that the letters testamentary issued to them 
be revoked and their removal as trustees be decreed. 

The widow of the testator has offered to resign as executrix and 
trustee. If that course of action is followed, it will make possible the 
appointment of a new single administrator c. t. a. and a substituted 
trustee. The testator himself directed in his will that in case of the 
death or resignation of all his executors and trustees that a bank should 
be appointed. No specific bank was named. The beneficiaries are di 
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rected to submit written recommendations for the appointment of a 
new fiduciary in accordance with the foregoing suggestion of the 
testator. 

Submit decree on notice accordingly. 


DISPUTE AS TO AMOUNT OF DEPOSIT 


Webster v. Wachovia Bank & Trust Co., Supreme Court of North 
Carolina, 182 S. E. Rep. 333 


The amount of a deposit, as written in a passbook, is not con- 
elusive as to the actual amount of the deposit. The bank may still 
show that, through error on the part of an employee, the amount 
written in the passbook was larger than the amount actually de- 
posited. 

In this case the plaintiff sued to recover a deposit of $2,500, 
offering in evidence her passbook which indicated a deposit in that 
amount. The bank claimed that the amount of the deposit was only 
$1,500 and that the sum of $2,500 had been written in the passbook 
through an error on the part of one of its employees. The bank 
offered evidence to support its contention. The jury decided that 
the plaintiff had deposited $1,500 only and was, therefore, entitled 
to recover no more than that sum. 


Action by Mrs. C. N. Webster against the Wachovia Bank & Trust 
Company. From a judgment, plaintiff appeals. 

No error. 

This is an action to recover of the defendant the sum of $2.518.75, 
with interest on said sum from April 1, 1934. 

It is alleged in the complaint and admitted in the answer that on 
January 3, 1934, the plaintiff deposited with the defendant a sum of 
money which was credited to the plaintiff by the defendant on its books, 
and that at the time of said deposit the defendant agreed to pay to 
plaintiff interest on said sum of money at the rate of 3 per cent. per 
annum, from January 1, 1934, payable quarterly. 

The plaintiff alleges in her complaint that the amount of her deposit 
was $2,500, and that on April 1, 1934, the defendant refused to pay 
to her interest on said amount, or to pay to her the amount of said 
deposit, in accordance with its agreement. This allegation is denied 
in the answer. The defendant alleges that the amount of said deposit 
was $1,500, and in its answer tenders to the plaintiff judgment for the 
sum of $1,500, with interest at the rate of 3 per cent. per annum, from 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §438. 
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January 1, 1934, which judgment the defendant alleges it is ready, 
willing, and able to pay. 

At the trial, the plaintiff offered evidence tending to support her 
allegation with respect to the amount of her deposit. She offered in 
evidence a passbook issued to her by the defendant at the date of her 
deposit, showing that the amount of the deposit was $2,500. The de- 
fendant offered evidence tending to contradict the evidence for the 
plaintiff, and to show that the entry of the deposit in the passbook 
was due to an error of its employee. The evidence for the defendant 
tended to show that the amount of the deposit made by the plaintiff 
was $1,500. 

The only issue submitted to the jury was answered as follows: 


‘‘What amount did the plaintiff deposit with the defendant on 3 
January, 1934? Answer, $1,500.00.’’ 


From judgment that plaintiff recover of the defendant the sum of 
$1,500, with interest at the rate of 3 per cent. per annum from Janu- 
ary 1, 1934, and that plaintiff pay the costs of the action, the plaintiff 
appealed to the Supreme Court, assigning as error in the trial the 
admission over her objections of certain evidence offered by the defend- 
ant, and an instruction of the court to the jury with respect to the 
burden of proof on the issue submitted to the jury. 

Johnston & Horner, of Asheville, for appellant. 

Geo. H. Wright, R. R. Williams, and William J. Cocke, Jr., all of 
Asheville, for appellee. 


CONNOR, J.—There was no error in the admission by the trial 
court, over objections by the plaintiff, of evidence offered by the de- 
fendant. This evidence was competent as tending to corroborate wit- 
nesses for the defendant, and was manifestly admitted only for that 
purpose. Plaintiff’s assignments of error based upon her exceptions 
to the admission of this evidence cannot be sustained. 

The court instructed the jury that the burden of proof on the issue 
submitted to the jury was on the plaintiff, and that unless the jury 
should find by the greater weight of evidence that the plaintiff de- 
posited with the defendant on January 3, 1934, the sum of $2,500, as 
alleged by her, they should answer the issue, $1,500, as alleged by the 
defendant. 

The plaintiff excepted to this instruction and on her appeal to this 
court assigns the same as error. This assignment of error cannot be 
sustained. The instruction is manifestly correct. 

The plaintiff assumed the burden of proof at the trial, and did not 
there contend that the burden was on the defendant. Having volun- 
tarily assumed the burden of the issue at the trial, the plaintiff will 
not be heard on her appeal to this court to assert that the burden was 
on the defendant. 4 C. J. 715. 
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The introduction by the plaintiff of the passbook issued to her by 
the defendant, showing a deposit by her with the defendant on Janu- 
ary 3, 1934, of $2,500, did not affect the burden of proof on the issue. 
This evidence made only a prima facie case for the plaintiff, and at 
most shifted the burden to the defendant to offer evidence or take the 
risk of an adverse verdict on the evidence for the plaintiff. See First 
Nat. Bank v. Rochamora, 193 N. C. 1, 136 S. E. 259, and cases cited 
in the opinion in that ease. 

There is no error on the judgment that plaintiff pay the costs of 
the action. The defendant tendered judgment in its answer for the 
amount recovered by plaintiff, which tender was not accepted by the 
plaintiff. C. S. § 896. The judgment is affirmed. 

No error. 


POLICIES IN LIFE INSURANCE TRUST EX- 
EMPT FROM CLAIMS OF CREDITORS 


In re Bosak, United States District Court, (M. D. Pa.), 12 Fed. Supp. 
278 


A person took out life insurance policies aggregating $310,000, 
in which a trust company was named as beneficiary in trust for the 
insured’s wife and children. The trust agreement provided that 
the insured reserved to himself during his life all payments, divi- 
dends, surrender values and other benefits which might accrue un- 
der the policies, and the right to assign, pledge or use the policies, 
or to borrow money on them, or to change the beneficiaries. It also 
provided that the insured might modify, alter or amend or revoke 
the trust agreement. After a petition in bankruptcy had been filed 
against the insured, he borrowed $45,000 on the policies. It was 
held that the trustee in bankruptcy was not entitled to the policies 
or the proceeds of the loans. They were exempt under the Pennsyl- 
vania statute, 40 P. S. Pa. § 517. 


In Bankruptcy. Proceeding in the matter of Michael Bosak, bank- 
rupt. On petition for review of referee’s order dismissing trustee’s 
petition to require bankrupt to surrender to trustee certain life insur- 
ance policies. 

Order affirmed. 

See, also (D. C.) 6 F. Supp. 958. 

O’Malley, Hill, Harris & Harris, John P. Kelly, and Ralph L. Levy, 
all of Scranton, Pa., for bankrupt. 

M. J. Martin, of Scranton, Pa., for trustee. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §670. 
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WATSON, D. J.—In this matter, the referee entered an order dis- 
missing the trustee’s petition praying for an order directing the bank- 
rupt to turn over to the trustee certain life insurance policies insuring 
the life of the bankrupt and the sum of $45,000 and all other moneys 
realized by the bankrupt on said policies. The order of the referee 
is now before this court for review. 

Michael Bosak, the bankrupt, for many years a resident of Seran- 
ton, Pa., was engaged in banking and other business endeavors. Over 
a period of many years prior to this proceeding in bankruptcy, there 
were issued by certain life insurance companies policies insuring his 
life in the approximate amount of $310,000. He designated in the 
policies as beneficiaries to receive the proceeds of said policies in the 
event of his death, either his wife, Susanna Bosak, or his children, or 
his children without the inclusion of his wife, or his wife without the 
inclusion of his children. On or about January 31, 1931, Michael Bosak 
changed the beneficiaries in said policies of life insurance to the Seran- 
ton-Lackawanna Trust Company, trustee, and, under a trust agree- 
ment with said trust company, dated January 31, 1931, deposited with 
said trust company all of the insurance policies. Under the trust 
agreement, the trustee was directed to pay that received by it from 
the insurers to the wife and children of Michael Bosak, the insured, as 
provided in said trust agreement. The trust agreement contained, 
inter alia, the following provisions: 


‘‘Article IV: The Grantor reserves to himself, during his life, all 
payments, dividends, surrender values and benefits of any kind which 
may accrue on account of any of the aforesaid policies, and the right 
at any time to assign, pledge or use said policies, or any of them or to 
change the beneficiary thereof, to borrow money thereon, or for any 
purpose, without the consent, approval or joinder of the Trustee, or 
any beneficiary hereunder, and to withdraw any and all policies de- 
posited hereunder. It is the intent that the trust shall be operative 
only in respect of the proceeds of such of the policies as may be due 
and payable to the Trustee at the time of the death of the Grantor or 
thereafter, after deduction of all charges against the policies by way 
of advances, loans, premiums, or otherwise, and the receipt of the Trus- 
tee for such proceeds shall release the insurance companies from lia- 
bility on the policies.’’ 

‘“‘Article V: It is agreed that the Grantor may by instrument in 
writing, delivered to the Trustee, modify, alter, amend or revoke this 
agreement, in whole or in part.’’ 


On November 20, 1931, an involuntary petition in bankruptcy was 
filed against Michael Bosak, and on January 11, 1932, Michael Bosak 
was adjudged bankrupt by this court. In re Bosak, 6 F. Supp. 958. 
The bankrupt’s schedules do not show the life insurance policies as 
part of the assets of the bankrupt’s estate. On a date subsequent to 
the filing of the bankruptcy petition, the bankrupt removed from the 
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possession of the Scranton-Lackawanna Trust Company, trustee, some 
of the life insurance policies and effected with the insurance companies 
loans totaling approximately $45,000, which sum the bankrupt took 
into his possession and has not accounted for to the trustee. 

The question before the referee was whether the amount payable 
under the life insurance policies, including the cash surrender value 
and loan value, are exempt from all claims of creditors of the bank- 
rupt. The exemption statute respecting amounts payable under policies 
of life insurance in Pennsylvania is the Act of June 28, 1923, P. L. 
884, § 1 (40 PS Pa. § 517), and provides as follows: ‘‘The net amount 
payable under any policy of life insurance or under any annuity con- 
tract upon the life of any person, heretofore or hereafter made for the 
benefit of or assigned to the wife or children or dependent relative of 
such person, shall be exempt from all claims of the creditors of such 
person arising out of or based upon any obligation created after the 
passage of this act, whether or not the right to change the named bene- 
ficiary is reserved by or permitted to such person.’’ 

A similar question, if not the same question, was before this court 
in Re Phillips, 7 F. Supp. 807, 808. In that case, the beneficiary in the 
policy insuring the life of the bankrupt was the First National Bank 
of Williamsport, trustee in a trust agreement containing provisions 
similar to those in the trust agreement in this case. Under the trust 
agreement in the Phillips Case, the trustee was directed to pay that 
received by it to the wife and children of the insured. This court held 
that the policy of life insurance was made for the benefit of the wife 
and children of the insured, and that the cash surrender value of the 
policy was exempt from all claims of creditors of the bankrupt. 

The trustee of the bankrupt’s estate contends that the provisions 
as to rights reserved in the trust agreement, articles IV and V, above 
quoted, made the proceeds of the policies assets of the bankrupt’s 
estate and not exempt from the claims of the bankrupt’s creditors. The 
same provisions were contained in the trust agreement in Re Phillips, 
supra, and there this court said: ‘‘The question is whether the policy 
of life insurance was made for the benefit of the wife or children or 
dependent relative of the insured. In order that a policy may be made 
for the benefit of the wife or children of an insured, it is not necessary 
that such be stated in the policy alone. Such a plan for distribution 
of the proceeds of a policy as was made in this case in most cases re- 
sults in greater benefit to the wife and children of the insured than the 
usual plan of making the wife and children beneficiaries in the policy. 
In my opinion, the Legislature of Pennsylvania intended to cover such 
a situation as is presented by the facts in this case.’’ Under the Penn- 
sylvania statute, the proceeds of the life insurance policy are exempt, 
whether or not the right to change the beneficiary is reserved. All of 
the rights reserved in the trust agreement are comprehended in the 
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right to change the beneficiary. Having the right to change the bene- 
ficiary, the bankrupt, without any reservation at all, had every right 
that he reserved. In Potter Title & Trust Company, Adm’r v. Fidel- 
ity Trust Co., Trustee, 316 Pa. 316, 175 A. 400, 401, the court, in a 
per curiam opinion, affirmed a decree that insurance was exempt when 
held in trust as in the case at bar under an agreement containing reser- 
vations as broad as those in the agreement in the case at bar. In the 
cited case, it had been found as a fact that the insured was insolvent at 
the time of the creating of the trust. The court said the benefit of the 
exemption provided for wife and children by the Act of 1923, P. L. 
884 (40 PS Pa. § 517), ‘‘inures to them whether the insured was solvent 
or insolvent, or had reserved the right to change the beneficiary.’’ As 
to the general policy of the law, the court in that case said: ‘‘The wife 
and children of every man have an insurable interest in his life, and 
the law has always looked with favor on life insurance contracts made 
for their comfort and maintenance. From our earliest cases down to 
the present day this court has upheld and encouraged such provisions 
and protected them from claims of creditors.’’ 


In Smith v. Metropolitan Life Insurance Co., 43 F.(2d) 74, 76, the 
Cireuit Court of Appeals, Third Circuit, Judge Johnson, in the opinion 
of the court, quoted from Holden v. Stratton, 198 U. S. 202, 25 S. Ct. 
656, 49 L. Ed. 1018: ‘‘It has always been the policy of Congress, both 
in general legislation and in bankrupt acts, to recognize and give effect 
to exemption laws of the States,’’ and affirmed a decree of the District 
Court holding to be exempt insurance on the life of a bankrupt for the 
benefit of his wife and children. The court, in Re Lang (D. C.) 20 
F.(2d) 236, 239, which was affirmed by the Circuit Court of Appeals, 
Third Circuit, in Dussoulas, Trustee, v. Lang, 24 F.(2d) 254, said: 
“We conclude that the effect of the acts of 1919 and 1923 was to 
exempt from the claims of creditors the cash surrender value of policies 
of the character referred to in those acts. . . . The words of: the later 
acts extend the exemption to the insured himself, as well as to his 
family.’’ In a very recent case, Mark T. Bowers, Bankrupt, and Ella 
L. Bowers, his Wife, v. John H. J. Reinhard, Trustee in Bankruptcy 
of Mark T. Bowers, Individually and as surviving Partner of Iobst- 
Bowers Lumber Company, Bankrupt, 78 F.(2d) 776, 777, Circuit Court 
of Appeals, for the Third Circuit, opinion filed June 12, 1935, the 
policies were designated ‘‘single premium retirement annuity’’ con- 
tracts. They provided that the insured, Bowers, should receive a 
monthly annuity at the age of 65 during the remainder of his life; 
that he should have an option to surrender the policy and receive the 
cash value; and that, at any time, he should have the right to change 
the beneficiary, or assign the contract. ‘The refund clauses of the con- 
tracts provided that if Bowers should die before the first payment, his 
wife would receive the death benefits in an amount to be determined 
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in accordance with the agreed schedule. If, at the death of Bowers, 
no designated beneficiary were living, and the contracts had not been 
surrendered or assigned, the benefits would be paid to his children, 
or, in the absence of children, to his executor or administrator ; and if 
Bowers should fail to make an election during his lifetime, and were 
survived by his wife, she might designate the person to whom any 
amount remaining unpaid at her death should be paid. The court, in 
the opinion, said: ‘‘The fact that the wife’s right to collect on the con- 
tracts may be divested by the happening of certain contingencies (such 
as the maturity of the contracts upon the annuitant’s surviving to the 
age of sixty-five, or the exercise by the annuitant of his right to receive 
the cash surrender value, or the death of the wife prior to that of the 
annuitant) is not sufficient to alter the character of the policy. It is 
undisputed that, if any one of these contingencies were to occur in an 
endowment contract, in which the wife is named beneficiary, it would 
still be a policy made for the benefit of the wife and would, therefore, 
be within the provisions of the act. We see no valid ground for a dif- 
ferent ruling in cases involving annuity contracts.’’ 

As the policies of life insurance were made for the benefit of the 
wife and children of Michael Bosak under the statute of Pennsylvania 
and the decisions of the Supreme:Court of Pennsylvania and the fed- 
eral courts, Michael Bosak was entitled to that which he borrowed on 
the policies, and same, as well as any other amount payable under said 
policies, is exempt from all claims of his creditors. 

The order of the referee entered June 10, 1935, is affirmed, and 
the petition for review is dismissed. 


RELEASE OF GUARANTOR 


Sulter v. Citizens Bank & Trust Co., Court of Appeals of Georgia, 181 
S. E. Rep. 694 


The taking by the holder of a continuing guaranty of a demand 
note for the amount of the guaranteed debt does not constitute a 
payment of the debt, in the absence of a special agreement and does 
not amount to an extension of time such as will release the guar- 
antor from liability. 


A notice to the holder of a continuing guaranty of the guaran- 
tor’s death revokes the guaranty as to all future transactions in the 
absence of a provision to the contrary in the contract of guaranty. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §560. 
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Suit by the Citizens Bank & Trust Company against A. W. Sulter, 
as executrix of the estate of Mrs. Bertha Schroder, deceased. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Donnelly & Fleetwood, of Savannah, for plaintiff in error. 
Gazan, Walsh & Bernstein, of Savannah, for defendant in error. 


MacINTYRE, J.—The Citizens Bank & Trust Company filed suit 
against the estate of Mrs. Bertha Schroder, deceased, on a certain con- 
tract of guaranty as follows: 


‘‘Wor a valuable consideration to the undersigned in hand paid by 
you, the undersigned hereby guarantees to you the payment of any and 
all debts and/or liabilities of Martin Schroder & Co., incurred prior 
to the signing of this guaranty and now outstanding, or which are now 
due or which may be from time to time hereafter created, contracted, 
or incurred, however and in whatever manner the debts or liabilities 
of Martin Schroder & Co. to you may have been or may be created, 
contracted, incurred, or evidenced; also any and all renewals, in whole 
or in part, of any and all obligations, present or future, of Martin 
Schroder & Co. This guaranty is and shall be an open, unconditional, 
and continuing one to the extent, at any and all times, of $10,000.00, 
and shall not be considered as wholly or partially satisfied by the pay- 
ment at any time of any sum of money for the time being due on any 
debt or liability, and shall stand as an absolute, unconditional, and 
continuing guaranty at all times up to amount named, until ten days 
after written revocation by undersigned has been received by you, but 
said revocation shall not affect this guaranty as to any debt or liability 
existing prior to the expiration of said ten days. ‘The undersigned 
agrees that you may grant time or other indulgence to or compound 
with Martin Schroder & Co., or any person or persons, partnership, or 
corporation, liable on any bill, note, or other paper or obligation or 
guaranty held by you, without affecting or impairing this guaranty; 
and any and all amounts received by you may be applied as payments 
in gross, without any right on the part of the undersigned to stand in 
your place, until you have received the full amount of all your claims 
against Martin Schroder & Co., which are covered by this guaranty. 
And for the consideration aforesaid the undersigned hereby waives all 
notice of the acceptance of this guaranty or the beginning or ending 
of credit which you may have given or may give in the future to Martin 
Schroder & Co., under this guaranty; also notice, demand, protest, and 
notice of protest, and agrees that suit may be entered by you against 
the undersigned in the same action with Martin Schroder & Co., or 
without joining Martin Schroder & Co., and without first exhausting 
your remedies against Martin Schroder & Co., or any other party. 
bY gee by more than one person this guaranty is joint and 
several. 


The plaintiff alleged that Mrs. Schroder died on June 23, 1933, and 
that at the time of her death Martin Schroder & Co. were indebted to 
plaintiff in the sum of $7,560, guaranteed by said contract and evi- 
denced by four promissory notes set out and described in the petition ; 


that since the death of Mrs. Schroder, Martin Shroder & Co. have 
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paid to plaintiff the sum of $1,480; and that there remains a balance of 
$6,080 due plaintiff by reason of said contract of guaranty. Defend- 
ants answered, in effect, that the contract of guaranty was executed, 
but that all the indebtedness guaranteed therein had been paid and 
discharged by reason of the fact that on August 23, 1933, two months 
after the death of Mrs. Schroder, the plaintiff received from Martin 
Schroder & Co. a demand note for $7,080, the proceeds of which note 
were credited to the account of Martin Schroder & Co., and thereupon 
Martin Schroder & Co. gave to plaintiff a check for $7,720.94, which 
check paid the entire amount due, principal and interest, on the four 
notes; that this note was a new obligation of Martin Schroder & Co., 
was accepted as such, and after the death of the guarantor was dis- 
charged by the acceptance of the demand note under section 3543 of 
the Civil Code of Georgia, which amounted to a change in the obliga- 
tion, which could not be made binding on guarantor after the death 
of the guarantor, and the acceptance of the demand note amounted to 
a discharge of the surety or guarantor. It was also pleaded that such 
demand note, by an oral understanding of the parties, was in effect a 
contract of extension for a definite time. 

In the evidence and agreed statement of facts the contract of guar- 
anty was admitted, as well as the date of the death of Mrs. Schroder, 
and the facts that Martin Schroder & Co. were indebted to the plain- 
tiff on the four notes described, that on August 23, 1933, Martin Schro- 
der & Co. executed and delivered to the plaintiff a demand note for 
$7,080, and that on that date Martin Schroder & Co. gave to the plain- 
tiff a check for the total amount of principal and interest due on the 
four notes, amounting to $7,720.94, and had credited to its account the 
amount of the demand note, without which credit as a deposit with the 
plaintiff Martin Schroder & Co. would not have had sufficient funds 
to pay the check of $7,720.94. The plaintiff retained the old notes of 
Martin Schroder & Co., all of which were given to plaintiff in Mrs. 
Schroder’s lifetime, as collateral security upon the demand note, which 
notes were described in the demand notes as collateral for the same. 
After the making of the demand note there was paid on said indebted- 
ness $1,000 principal and the interest due thereon, leaving a balance 
due of $6,080. The vice president of the bank testified that Martin 
Schroder gave his check, and the amount of the demand note was placed 
to his eredit. Without this credit his check would not have been good. 
‘‘This arrangement was made for the purpose of having in the bank a 
paper that was not past due. Martin Schroder clearly understood the 
arrangement, and that we were to hold the old notes which were guar- 
anteed by his mother. This demand note was really a memorandum.” 
At the conclusion of the evidence the court directed a verdict for the 
plaintiff. 

The general rule is that a guaranty, continuing in its nature and 
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based upon a divisible consideration, such as the one here in question, 
is revoked as to subsequent advances by notice of the death of the 
guarantor, unless there is an express provision to the contrary. 1 
Brandt Suretyship & Guaranty (3d Ed.) § 152. The question pre- 
sented is whether the obligation guaranteed was paid by the transaction 
of August 23, or whether the transaction of August 23 amounted to a 
novation of the contract or such renewal as would discharge the guar- 
antor. The plaintiff in error contends that the original indebtedness 
evidenced by the four notes had been paid, that the evidence at least 
warranted submission of that issue to the jury, and that the direction 
of the verdict for the plaintiff was error. Did the bank by the transac- 
tion of August 23 accept payment of the obligation represented by the 
four notes which were guaranteed under the contract, or did this trans- 
action amount to a renewal of the obligation, and did the trial judge 
err in directing that both questions be answered in the negative? If 
the transaction amounted to a payment, the case was at an end. It 
would be true, where nothing else appeared, that the giving of a check 
for the amount due by the principal, which check was cashed, would 
authorize a finding of the payment of the four notes and the obligation 
they represented. In the present case the notes claimed to have been 
paid were not surrendered, but were retained by the holder, and the 
maker signed an agreement or demand note contemporaneously with 
the giving of the check, reciting that the notes claimed to have been 
paid were retained by the holder as collateral security and thus in effect 
stated that the maker’s obligation was not discharged but was still in 
force and effect. We can arrive at no conclusion, from such a state of 
admitted facts and uncontradicted evidence, other than that there was 
no discharge from the original indebtedness, and that the transaction 
involved the same and not a new or different indebtedness, although 
such obligation was evidenced by a demand note as well as the past- 
due notes, and although, technically speaking, personal property cannot 
be assigned or pledged unless title be placed in the assignor, and, ‘‘as 
a general rule, one personal obligation of a debtor cannot become a 
pledge or collateral for another obligation of the same debtor.’’ 49 
C. J. 903. The reason for the rule is that ‘‘a debtor’s own personal 
obligation is no part of his personal property or assets.’’ International 
Trust Co. v. Union Cattle Co., 3 Wyo. 803, 31 P. 408, 409, 19 L. R. A. 
640; Jones v. Third Nat. Bank of Sedalia (C. C. A.) 13 F. (2d) 86; 
Dies v. Wilson County Bank, 129 Tenn. 89, 165 S. W. 248, Ann. Cas. 
1915A, 1090. Yet, where notes fall due and the maker delivers to the 
holder new notes in the form generally known as collateral notes, 
stipulating that the old indorsed notes are collateral security for the 
same indebtedness represented by the new notes, and the old notes are 
retained by the holder, the indorser is not discharged. Kalmon v. 
Searboro, 11 Ga. App. 547, 75 S. E. 846; Scarboro v. Kalmon, 13 Ga. 
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App. 28, 78 S. E. 686; Federal Trust Co. v. Central Trust Co., 244 
Mass. 204, 188 N. E. 562; Merchants’ Trust & Banking Co. v. Jones, 
95 Me. 335, 50 A. 48, 85 Am. St. Rep. 412. Under the express contract 
the maker was not discharged by the new note in the present case. 

We do not think there was any evidence to show that there was any 
extension of the original obligation for a definite time, and that there- 
fore the taking of a demand note would not amount to a renewal of the 
obligation, so as to bar or discharge the surety or guarantor thereon. 
It will be recalled that this is not an action on the notes as 
such, but is an action on the indebtedness which is evidenced 
by the notes. The indebtedness is guaranteed by the contract, 
and the notes are merely evidences of the indebtedness so far as 
the guarantor is concerned. The guaranty attaches to the indebtedness, 
and not to the note. ‘‘There is a difference between an undertaking 
which guarantees a loan and one which guarantees the payment of a 
negotiable instrument. The former covers the debt; the latter the evi- 
dence thereof.’’ Exchange National Bank v. Hunt, 75 Wash. 513, 135 
P. 224, 225. Therefore if the debt which was evidenced by the notes 
was intended to be extinguished by the contract and note made on 
August 23, the liability of the guarantor would be at an end, irrespec- 
tive of the retention by the bank of the notes evidencing the indebted- 
ness. On the other hand, ‘‘the rule is that the taking of a promissory 
note for an antecedent liability does not constitute a payment of the 
debt in the absence of an agreement to that effect, or evidence that such 
was the intention of the parties.’’ Exchange National Bank v. Hunt, 
supra. 

The taking of a demand note is not such an extension of time as 
would release the guarantor in this case, for a demand note is instantly 
due, and can be sued on at the moment when delivered. Johnson v. 
Learie, 100 Vt. 308, 187 A. 205; Mercantile Trust Co. v. Donk (Mo.) 
178 S. W. 113; Bottineau County Bank v. Stafford, 49 N. D. 942, 194 
N. W. 393. The evidence in this case fails to show that there was any 
contract that the obligation was extended for any length of time. See 
Bunn v. Commercial Bank, 98 Ga. 647, 26 S. E. 63; Conn v. Simpson 
Grocery Co., 21 Ga. App. 284, 94 S. E. 260. In fact, there was no evi- 
dence of an extension of time by the creditor after the death of the 
guarantor. The taking of the demand note and the crediting of a check 
by the debtor did not amount to a novation and extinguishment of the 
original obligation, so as to discharge the guarantor. We do not think 
the principal was discharged on the original notes, for it was expressly 
recited in the demand note that the original notes were held by the 
creditor as collateral. The indebtedness on the original notes is not 
discharged, although a demand note for the same indebtedness was 
taken, which demand note evidenced the obligation or indebtedness rep- 
resented by the collateral notes representing the original indebtedness. 
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State Bank of Isanti v. Mutual Telephone Co., 123 Minn. 314, 143 N. 
W. 912, Ann. Cas. 1915A, 1082; Dies v. Wilson County Bank, 129 
Tenn. 89, 165 S. W. 248, Ann. Cas. 1915A, 1090, 1094. In the case sub 
judice there has been no extension of time or change in the terms of 
the agreement between the maker and the holder, whereby the risk of 
the guarantor has been increased or the liability of the guarantor en- 
larged. There has been no discharge of the original indebtedness on 
account of payment; on the contrary, when the notes fell due 
the maker delivered to the holder a note in the form known 
as collateral notes, stipulating that the old notes (describing 
them) were collateral security for the same indebtedness rep- 
resented by the new demand note and the old notes were re- 
tained by the holder. Kalmon v. Scarboro, 11 Ga. App. 547, 75 S. E. 
846; Searboro v. Kalmon, 13 Ga. App. 28, 78 S. E. 686; Federal Trust 
Co. v. Central Trust Co., 244 Mass. 204, 138 N. E. 562; Merchants’ 
Trust & Banking Co. v. Jones, supra. It seems to us that this was in 
effect an express agreement that the original notes were not discharged 
by the new demand note. The creditor had the right to bring his action 
against the maker on the original indebtedness. There was no increase 
of the obligation of the guarantor; she was bound only to pay the in- 
debtedness incurred by Martin Schroder & Co., before her death. The 
debt existing at the time of the death of Mrs. Bertha Schroder, the 
guarantor, had not been paid in full, although notes had been given 
therefor. The renewal demand note of August 23, 1933, together with 
the check given and the entries on the books of the bank, did not ex- 
tinguish the obligation. The contract of guaranty alone is being sued 
on in this case. The creditor is not attempting to enforce the notes, 
or to enlarge the liability of the guarantor, or to increase her risk. 

We think that the guarantor was not discharged, and that the judge 
did not err in directing a verdict in favor of the plaintiff. 

Judgment affirmed. 


BANK MAY NOT APPLY TRUST FUNDS TO 
DEPOSITOR’S DEBT 


Fogarty v. City of Albany, New York Supreme Court, 283 N. Y. 
Supp. 228 


Funds due a contractor on public improvements and assigned 
by him to a bank and deposited therein are trust funds under sec- 
tion 25-a of the New York Lien Law and such funds may not be 
applied by the bank to the satisfaction of a debt owing to it by the 
contractor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §706. 
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Action to foreclose lien by James M. Fogarty, doing business under 
the firm name and style of the ‘“Office Equipment Company,’’ against 
the city of Albany and others. 

Order in accordance with opinion. 

Charles J. Tobin, of Albany, for plaintiff. 

Cooper, Erving & Savage, of Albany, for First Trust Co. of Albany. 


STALEY, J.—Charles J. McDonough entered into a contract with 
the city of Albany to do certain work in connection with the Industrial 
High School on Morton Avenue, for $18,722. On June 15, 1934, he 
gave an assignment to the First Trust Company of Albany for the 
entire amount of his contract for moneys advanced and to be advanced. 
On August 3, 1934, the city paid the First Trust Company $5,950. 
Prior to this time, the First Trust Company had made advances to 
McDonough. However, out of the $5,950, $730.43 was applied upon a 
prior indebtedness of McDonough’s. 


Section 25-a of the Lien Law provides: ‘‘Contractor on public im- 
provements who diverts funds guilty of larceny. The funds received 
by a contractor for a public improvement are hereby declared to con- 
stitute trust funds in the hands of such contractor to be applied first 
to the payment of claims of subcontractors, architects, engineers, sur- 
veyors, laborers and materialmen arising out of the improvement, and 
to the payment of premiums on surety bond or bonds filed and pre- 
miums on insurance accruing during the making of the improvement 
and any contractor . . . who applied or consents to the application 
of such funds for any other purpose and fails to pay the claims here- 
inbefore mentioned is guilty of larceny and punishable as provided in 
section thirteen hundred and two of the penal law. 

This section makes the funds received by a contractor for a public 
improvement trust funds. Since they are declared to be trust funds, 
then the law as to trust funds and the following of the same when they 
are diverted may be applied. 


The rule is that a bank is not responsible for the diversion of trust 
funds by a trustee unless it participates in the diversion. Its par- 
ticipation in a diversion results from either acquiring an advantage or 
benefit directly through or from the diversion, or joining in a diversion 
in which it is not interested, with actual notice or knowledge that a 
diversion was intended or was being executed, and thereby becoming 
privy to it. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112, 112 N. E. 
759, L. R. A. 1916F, 1059; Clarke v. Public National Bank & Trust Co. 
of New York, 259 N. Y. 285, 181 N. E. 574. 

In the case at bar the statute declares the moneys received on the 
contract for the public improvement to be trust funds for the purpose 
of paying lienholders, ete. When the bank took this money for its own 
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purposes, knowing the source of the funds, it participated in a diversion, 
and for this it is responsible. 

The case is no different than if McDonough placed funds in the bank 
in his name as trustee, and the bank with knowledge that a diversion 
was intended, permitted the money to be withdrawn for the purpose, 
or participated in the diversion by securing some benefit from it. 

Until the job was completed and the time for the filing of liens had 
expired, the bank was bound to know that the trust continued. 

Under the circumstances, it must repay this money. 

The plaintiff is entitled to tax a full bill of costs and the attorneys 
appearing on the trial for defendants whose claims are established are 
each allowed $30 trial fee. All costs and allowances to be paid out of 
the fund subject to distribution. 

Findings of fact and conclusions of law may be presented in ac- 
cordance with this memorandum and judgment entered thereon estab- 
lishing the lien of the parties hereto as stipulated in the record, and 
directing the return by the First Trust Company of the sum of $730.42 
to the fund in the city comptroller’s office, said fund being the balance 
due and unpaid on the contract, the payment from said fund as so 
increased of the costs and allowances and the pro rata payment of the 
balance to the lienors herein on the basis of the amounts of the liens as 
established. 


RIGHT TO DIVIDEND ON PLEDGED STOCK 


Manufacturers Trust Co. v. Bank of Yorktown, Municipal Court of the 
City of New York, 282 N. Y. Supp. 507 


A bank with which shares of stock are pledged as security for a 
loan is entitled to collect the dividends on the stock even though the 
shares have not been transferred to the name of the pledgee on the 
books of the corporation. 

The failure of the pledgee bank to have the shares transferred to 
its name on the books of the corporation does not affect its right to 
dividends except in a case where a corporation pays dividends to 
the stockholder of record without notice of the pledge, in which case 
the corporation is protected. 

Under section 66 of the New York Stock Corporation Law, a cor- 
poration may refuse to consent to a transfer of stock while the stock- 
holder is indebted to the corporation. In order for a corporation 
to avail itself of this statutory provision, the statute, or the substance 
thereof, must be written or printed upon the stock certificates. 


Raich tec Mg i i ot 
NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1190. 
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Action by the Manufacturers Trust Company against the Bank of 
Yorktown. 

Judgment for plaintiff. 

Newman & Biscoe, of New York City (Robert E. Henderson, of 
New York City, of counsel), for plaintiff. 

Mackey, Herrlich & Breen, of New York City (Joseph J. Marrin, 
of New York City, of counsel), for defendant. 


GENUNG, J.—Plaintiff, as the pledgee of one Skolkin, the owner 
of stock in the defendant, sues to recover from the defendant dividends 
declared on such stock. 

In January, 1932, Skolkin executed to plaintiff his demand note 
for $29,250 and deposited with plaintiff as collateral, among other 
things, 150 shares of the capital stock of the defendant. That indebted- 
ness has been reduced to $15,363.76. 

In March, 1932, Skolkin was indebted to the defandant in the sum 
of $25,000, represented by promissory notes, which have from time to 
time been extended and reduced to $8,375.66, for which latter amount 
defendant obtained judgment against Skolkin on May 2, 1935, upon a 
note dated November 5, 1934, and payable December 5, 1934. 

Dividends were declared by the defendant payable in January, 
April, and July, 1935, respectively, although the date of the declaration 
of the dividends does not appear. 

On December 14, 1934, plaintiff transmitted to the defendant an 
order of Skolkin directing that all dividends on the stock be sent to the 
plaintiff. Plaintiff claims the dividends by virtue of its pledge, while 
defendant asserts the right to offset the dividends against Skolkin’s 
indebtedness. 

The pledgee has the right to retain possession and control of the 
pledge with the income or benefits in addition thereto, until the debt is 
paid, and it is the pledgee’s duty to collect dividends on the stock and 
apply them to the reduction of the indebtedness. Brightson v. Claflin, 
225 N. Y. 469, 122 N. E. 458. 

Although plaintiff received the stock as collateral in 1929, properly 
indorsed for transfer, it never presented the stock for transfer because 
of a possible liability for assessment. New York State Constitution, 
article 8, § 7. Such failure to cause the transfer to be made, would not 
ordinarily affect plaintiff’s right to the dividend unless defendant, 
without notice of such transfer, had paid the dividends to the stock- 
holder of record. ‘‘Ordinarily a corporation may continue to pay divi- 
dends to the person registered on its books as the owner of the stock. 
(Personal Property Law, § 164.).’’ Turnbull v. Longacre Bank, 249 
N. Y. 159, 166, 163 N. E. 135, 138. 

The certificate of stock provides that it is transferable only upon 
the books of the defendant, but if the defendant had knowledge of the 
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pledge prior to the payment of dividends, the transfer was not neces- 
sary, nor does the fact that the defendant’s by-laws require the transfer 
to be made on the books aid it. Hale v. West Porto Rico Sugar Co., 
200 App. Div. 577, 193 N. Y. S. 555. 

To effectuate the by-law prohibiting transfer by any stockholder 
who is indebted to the corporation, it is necessary that a copy of section 
66 of the Stock Corporation Law be written or printed upon the cer- 
tificate of stock. That statute applies to a domestic banking corporation. 
Strahmann v. Yorkville Bank, 148 App. Div. 8, 182 N. Y. S. 180, 
affirmed 210 N. Y. 536, 103 N. E. 1133; In re Starbuck’s Ex’x, 251 
N. Y. 489, 167 N. E. 580, 65 A. L. R. 216. The section of the Stock 
Corporation Law does not affect the rights of ownership. It merely 
prohibits the complete transfer of the stock. 

In re Starbuck’s Ex’x, supra, 251 N. Y. 439, at page 445, 167 N. E. 
580, 591, 65 A. L. R. 216, the Court of Appeals said: ‘‘The right to the 
dividends is an incident of the ownership of the stock. The executrix 
is the owner of the stock, and the statute, as we have pointed out, does 
not alter or diminish any rights of ownership except the right to make 
a complete transfer of the stock. The provision of the order that the 
amount of dividends retained by the corporation shall constitute a 
partial payment of the distribution or dividend payable to the corpora- 
tion is correct.”’ 

The plaintiff is therefore entitled to judgment in the amount sued 
for, with interest. 

Motion by defendant for judgment is denied. Five days’ stay. 


A CHECK DOES NOT OPERATE AS PAYMENT 


Kruidenier Cadillac Co. v. Manhardt Supreme Court of Iowa, 263 
N. W. Rep. 282 


The delivery of a check by a debtor to his creditor does not con- 
stitute a payment of the debt unless there is a specific agreement 
between the parties to that effect. 

In this case the defendant gave to the plaintiff company a check 
for $600 in payment of the balance due on an automobile which he 
had purchased from the plaintiff company. The check was de- 
livered on March 4, 1933 on which day all of the banks in the country 
were closed under the President’s order. The bank on which this 
check was drawn failed to reopen and the plaintiff company brought 
suit for the balance due. The defendant contended that the plaintiff 
had agreed to receive the check as payment in full of the balance 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1174-5. 
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due and to take its chances on being able to collect. The plaintiff’s 
testimony contradicted this and was to the effect that the check was 
received on condition that it eventually be paid. The jury decided 
in favor of the plaintiff and gave judgment in its favor for the full 
amount. This was affirmed upon appeal. 


Plaintiff commenced an action against the defendant to recover the 
balance of $600 claimed to be due on the purchase price of an auto- 
mobile which defendant purchased from plaintiff. Defendant answered 
in the nature of a plea of payment and of estoppel. Evidence was 
offered and the case submitted to the jury which returned a verdict 
in favor of the plaintiff in the amount sued for, plus interest and costs. 
Defendant, being dissatisfied with the verdict, has appealed to this 
court. Opinion states the facts. 

Affirmed. 

Vander Ploeg & Heer, of Knoxville, for appellant. 

Johnston & Shinn, of Knoxville, and Howard L. Bump, of Des 
Moines, for appellee. 


MITCHELL, J.—The plaintiff brought this suit to recover a bal- 
ance of $600 claimed to be due from the defendant for the purchase of 


an automobile. 

The defense was in the nature of a plea of payment and of estoppel; 
that the defendant had delivered to the plaintiff, in full payment of 
the automobile purchased by him, an automobile which was accepted in 
exchange, and an instrument in writing in the sum of $600 in the 
form of a check drawn on a bank which was at the time closed by 
reason of the agreement on the part of the plaintiff that it would 
accept said automobile and the instrument in writing in the form of a 
check in full payment of the purchase price of the car delivered to 
the defendant, and that it would take its chance on the payment of 
the instrument and require no other or further guaranty from the de- 
fendant as to the payment of said instrument except that he had suffi- 
cient funds on deposit in the bank on which said instrument was drawn 
to cover the amount of the same. 

Plaintiff by reply denied that there was any such agreement. 

Upon the issues thus presented by the pleadings, the court required 
the plaintiff to prove the sale of the car; that no money had been re- 
ceived upon the check; and required the defendant to take the burden 
of proving that he had made a contract with the plaintiff that the 
check should be taken in payment. The defendant accepted the burden, 
opened and closed the argument to the jury. The jury returned a 
verdict in favor of the plaintiff for the amount sued upon, together 
with interest and costs, and judgment was so entered. Defendant, be- 
ing dissatisfied with the verdict of the jury, has appealed to this court. 
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The Kruidenier Cadillac Company, the appellee in this case, is 
engaged in the sale of automobiles in Des Moines. The appellant, 
J. W. Manhardt, is a resident and citizen of Marion county, Iowa. In 
the month of February of 1933 an automobile show was held in the 
city of Des Moines. The appellant attended the show and visited the 
exhibit of the appellee, where he met and talked with one Phil Kruid- 
enier, a salesman for the auto company. There was some discussion 
at that time, and for the next few days, in regard to a proposed sale 
to Manhardt by the appellee company. The basis of the proposed sale 
was the trading in by the appellant of an old car and the payment by 
him of the difference for the purchase of the new car. As so often 
happens, there was disagreement as to the amount of the difference; 
the seller thought he should have a certain amount, whereas the buyer 
thought that the amount was excessive. 

On the 4th day of March, 1933, Phil Kruidenier, who was an em- 
ployee of the appellee company, called the appellant on the long-dis- 
tance telephone to see if they could consummate the deal. On that 
day all of the banks in the country were closed by order of the Presi- 
dent. Appellant testified he informed the salesman that his bank was 
closed and he did not know whether he would get his money again, and 
he did not think he wanted to buy a new car, under the circumstances. 
And he further testified that in that conversation the representative 
of the appellee company suggested to him that they might take his 
check and take chances on its collection; that they would call him later 
in regard to this. On the 6th day of March appellant went to the 
appellee company’s place of business, and, after some dickering back 
and forth in regard to the difference that was to be paid and also over 
some tire covers, an exchange was made, the appellee company deliver- 
ing to appellant a new automobile and appellant transferring to the 
appellee company his old car and executing a check, drawn upon the 
Citizens National Bank of Knoxville, for $600, with the indorsement 
upon the back of it: ‘‘This check is accepted under the present bank 
conditions and only guaranteed as having the money on deposit.’’ At 
that time all banks in the country were closed. The Knoxville bank, 
upon which the check was drawn, later went into receivership and 
the check was never paid. Appellee demanded payment from the ap- 
pellant. He refused, and this action was brought. 

The issue here was, ‘‘Did the appellee agree to accept the check in 
payment for the automobile?’’ This defense is an affirmative defense 
and was asserted by defendant in his answer. It was his burden to es- 
tablish this defense. 

In 21 R. C. L. § 59, at page 60, we find the following statement: 
“With the exception of a few jurisdictions the authorities are unani- 
mous in supporting the rule that the giving of a bank check by a 
debtor for the amount of his indebtedness to the payee is not, in the 
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absence of an express or implied agreement to that effect, a payment or 
discharge of the debt, the presumption being that the check is accepted 
on condition that it shall be paid; and the debt is not discharged un- 
til the check is paid, or the check is accepted at the bank at which it 
is made payable.’’ 

In 48 C. J. § 50, p. 617, we find: ‘‘The delivery to, or acceptance 
by, the creditor of his debtor’s check, although for convenience often 
treated as the passage of money, is not payment, even though the check 
is certified before delivery, in the absence of any agreement or consent 
to receive it as payment.’’ 

This proposition is conceded by the appellant in his brief, wherein 
he says: ‘‘It is clear, and conceded, that the mere delivery of a check 
in payment of a claim, without more, amounts to payment only on con- 
dition that it is honored.”’ 

But the appellant says that the parties to a transaction may agree 
or so conduct themselves that the giving of a check will amount to abso- 
lute payment without condition as to the instrument being paid ac- 
cording to its terms. 

In Union Central Life Ins. Co. v. Iowa Mut. Ins. Co., 216 Iowa, 
762, at page 765, 249 N. W. 653, 655, this court said: ‘‘ Acceptance of 
a check by a creditor is not necessarily a payment of the debt or claim. 
Under various circumstances and by agreement or intendment it may 
operate as a payment.’’ 

In Enterline & Son v. Andrew, 211 Iowa, 176, at page 177, 231 
N. W. 416, 417, we find: ‘‘A check may be received as conditional 
payment, or it may be accepted as full payment and in extinguish- 
ment of the original indebtedness.’’ 

In MeFarland v. Howell, 162 Iowa, 110, at page 116, 143 N. W. 
860, 862, the court said: ‘‘The general rule is that when a check is 
received by the creditor there is no presumption that he takes it in 
payment, but, on the contrary, the implication is that it is only to be 
regarded as payment when cashed. .. . To this rule there is the quali- 
fication that the creditor may, if he pleases, accept it as payment, it 
being a question of fact as to the intent of the parties.’’ 

In the case at bar it is the contention of the appellant that there 
was an agreement entered into before the automobile was purchased 
that the check which he gave was to be accepted in full payment of 
the amount due. The burden of proving this agreement rested upon 
the appellant. We must turn to the record to ascertain the facts. 

Appellant testified that he had an agreement with the appellee’s 
salesman to accept the check in full payment of the amount due, to 
wit, the sum of $600; that it was because of such agreement that he 
purchased the car. Opposed to this is the testimony of Phil Kruidenier, 
who handled the greater part of this transaction and who finally de- 
livered the new automobile and received the check. He testified that, 
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at the time the check was given to him by appellant, the appellant said 
to him that the money would be paid when the bank moratorium was 
lifted, and appellant remarked that his word was good and he had 
plenty of real estate at Knoxville and would back the amount of the 
check. There was in this case a conflict between the testimony of the 
appellant and appellee, and it was for the jury to decide which one 
of the conflicting stories it would believe. The case was tried in Marion 
county, the home of the appellant (whereas the appellee company has 
its place of business in Polk county), and submitted to a jury. The 
jury returned a verdict against the appellant. 

The appellant complains of two of the instructions given to the 
jury. A careful reading of the instructions convinces us that they were 
correctly given. 

Thus we have a ease in which there was a conflict in the testimony. 
The case was submitted under proper instructions and the jury re- 
turned its verdict. Judgment and decree of the lower court must be, 
and it is hereby, affirmed. 


BANK LIABLE IN COLLECTING ON FORGED 
INDORSEMENT 


Central Trust Co. v. Backsman Court of Appeals of Ohio, 198 N. E. 
Rep. 730 


A broker, without authority, sold a stock certificate belonging to 
a customer receiving a check payable to the customer’s order. He 
forged the payee’s indorsement and collected the check through the 
defendant bank keeping the proceeds. It was held that the defend- 
ant was liable to the payee. 


Action by Elizabeth Backsman against the Central Trust Company. 
Judgment for the plaintiff and the defenant brings error. | Affirmed. 

Robert A. Black, of Cincinnati, for plaintiff in error. 

Peck, Shaffer & Williams, of Cincinnati, and Frank V. Benton, of 
Newport, Ky., for defendant in error. 

MATTHEWS, J.—This case is presented to this court on error to 
the court of common pleas of Hamilton County. The Central Trust 
Company was defendant in the trial court, and judgment was rendered 
against it. Elizabeth Backsman was the plaintiff in the trial court. 
The parties will be identified in this opinion by their titles in that court. 

There is no substantial issue of fact in this case, and we adopt the 
statement of facts contained in the brief of plaintiff in error, as follows: 


a a a a ha Sa 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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‘*Blizabeth Backsman had had dealings with Bohn & Company, Inc., 
brokers in Covington, Kentucky, through their agent, Wallace Graham, 
who had sold securities to her. On April 29, 1932, she delivered to 
Bohn & Company, Inc., a certificate, in her name, for one hundred 
shares of Procter & Gamble Common Stock, to be used as collateral in 
opening a margin account, and received from Wallace Graham, to whom 
the certificate was delivered, a written receipt for such stock, signed by 
him with the name of his principal, acknowledging the deposit of the 
stock as collateral. She endorsed the stock in blank for transfer at the 
request of Graham. Thereupon, without her knowledge or consent, 
Graham sold the stock through Alfred Hill & Company, who delivered 
to Graham a check on The Fifth-Third Union Trust Company to the 
order of Elizabeth Backsman, in the sum of $2,983.00 on May 2nd, 1932, 
Graham deposited the check with The Central Trust Company, with 
forged endorsement of the name of Elizabeth Backsman and his own 
signature, and drew out the proceeds. 

‘Graham was not authorized to sell the stock. Mrs. Backsman did 
not know of the sale or the check until May 12th, 1932. The bank 
account opened by Graham was exhausted on May 7th, 1932. Mrs. 
Backsman had no knowledge of The Central Trust Company Bank 
Account, and never had any dealings with The Central Trust Company. 

‘*On May 11th, 1932, Mrs. Backsman called Bohn & Company Ine., 
and then employed an attorney to recover her stock. He demanded 
return of the stock May 11th 1932. A few days later, the transaction 


was traced to Alfred Hill & Company. Previous to the discovery of 
the sale, Mr. Bohn had agreed to return the stock. The conversation 
with Mr. Bohn was on May 11th, 1932, at his office, when he undertook 
to get the stock back for her. At the time she delivered the stock, she 
expected it to be returned. Wallace Graham never at any time was an 
agent of Mrs. Backsman. She dealt with him only as agent for Bohn 
& Company, Ince.”’ 


It will be seen from this statement that the plaintiff was the payee 
on this check, and that she recovered a judgment for the full amount 
of it with interest against the defendant, who had obtained possession 
of it through a forged indorsement of her signature and had then ob- 
tained the amount from the drawee bank. 


As we construe the defendant’s contentions, they really constitute 
a denial of liability of an intermediate holder to the payee. And we 
think it is clear that there is no such liability on the check. The check 
earried no contract creating such a liability under any circumstances. 
But a check is property the ownership and possession of which are 
safeguarded by the general laws to the same extent as other classes of 
property. 

The claim of the plaintiff, in substance, is that the defendant without 
right took possession of this check and exercised dominion over it to 
her detriment and damage. Using the nomenclature of the law, her 
claim is that the defendant committed a tort, that is, a trespass, to her 
damage. Under the old form of pleading, the form of remedy was an 
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action in trover. It was only at a latter date that the legal fiction of 
implying a promise was resorted to so that the owner could waive the 
tort and recover from the tort-feasor the value of the property appro- 
priated, which he was treated as having received for the use and benefit 
of the owner of the property ; and where the subject-matter was a check, 
its amount, even before it was cashed, would be prima facie its value, 
and, after the money was actually received on it, of course that would 
be its value and the measure of the implied promise. Brannan on Ne- 
gotiable Instruments (5th Ed.) page 293. It is only in that remedial 
sense, if at all, that the defendant can be said to be bound by contract. 

Now did the defendant violate the rights of the plaintiff? It is said 
that the plaintiff did not own this check. It is certain that through the 
actual wrong of Graham, for which Bohn & Co. were legally answerable, 
she lost title to the Procter & Gamble stock. Graham obtained possession 
of, but not the title to, this check through that wrong. Hill & Co. 
treated Graham as the plaintiff’s agent, and made the check payable to 
her order. She could, on plain principles, ratify this wrongful assump- 
tion of authority. His pretense of representing the plaintiff ended 
there. When he delivered the check to the defendant he did not as- 
sume to act in a representative capacity. Although he had no title, he, 
in effect, represented himself to be the owner. To give to his possession 
of the check the appearance of ownership he had in the meantime forged 
the plaintiff’s name. It, however, was just an appearance. It con- 
ferred no title on him or his indorsee. That being true, it follows that 
when the defendant took possession of this check, presented it for pay- 
ment, and received from the drawee the money, it tortiously exercised 
dominion over it inconsistent with the ownership of the plaintiff. It 
converted the plaintiff’s property to its own use. Pursuing her remedy 
against the defendant bears no resemblance to a ratification of an un- 
authorized act of an agent. 

The case of Shaffer v. McKee, 19 Ohio St. 526, bears a strong re- 
semblance to the case at bar. The trial court sustained a demurrer to 
the payee’s petition against an indorsee, through a forged indorsement 
of the payee’s signature, who had collected from the drawee. The 
Supreme Court reversed the judgment for the defendant in an opinion 
which was confined to a quotation of the allegations of the petition 
and an announcement of the reversal of the judgment sustaining the 
demurrer thereto. The syllabus of that case is: 


‘fA debtor of the plaintiff enclosed and mailed to her a draft on a 
bank in New York, payable to her order. The draft was stolen from 
the mail, and the thief, having placed a forged indorsement of the 
plaintiff’s name thereon, sold the same to the defendant, who drew 
from the bank, the money, and appropriated to his own use. Held: on 
this state of facts the plaintiff was entitled to recover the amount of 
the draft from the defendant.’’ 
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The decision in Shaffer v. McKee, supra, that a payee whose in- 
dorsement has been forged can recover against one who obtains pos- 
session of the check and collects from the drawee, is sustained by the 
overwhelming weight of the authorities. The cases are collected in the 
annotations to the cases of Merchants’ Bank of Washington, D. C., v. 
National Capitol Press, Inc., 53 App. D. C. 59, 288 F. 265, 31 A. L, R. 
1066, at page 1068 et seq., and California Stucco Co. of Washington v. 
Marine National Bank, 148 Wash. 341, 268 P. 891; 67 A. L. R. 1531, at 
page 1535 et seq. The highest courts of twenty states and the District 
of Columbia court are in accord, and only two are opposed. Of one of 
these cases, M. Feitel House Wrecking Co., Inc., v. Citizens’ Bank & 
Trust Co., 159 La. 752, 106 So. 292, it is said in Brannan on Negotiable 
Instruments (5th Ed.) at page 1073: ‘‘The case seems clearly wrong on 
this point.’’ The author then refers to the numerous cases to the con- 
trary. However, it seems to us that the debatable question in these 
eases, and which the majority decided in favor of the payee, is not 
presented by the facts in this case. The question there was whether a 
payee to whom the check had not been delivered could recover. In the 
ease at bar, Hill & Co. intended to deliver this check to Graham as the 
payee’s agent, and Graham accepted it in that capacity, although he 
may have at that time entertained a secret plan to defraud. When his 
act in receiving the check was ratified, delivery to the payee was 
complete. 

We find no error in the record prejudicial to the plaintiff in error. 
The judgment of the court of common pleas is affirmed. 

Judgment affirmed. 


FAILURE OF BANK PRIOR TO PAYMENT OF 
CERTIFIED CHECK 


Harry Bierschenk Co. v. Goess, United States District Court (S. D. 
New York), 12 Fed. Supp. 295 


An importer who sends a certified check to the customs collector 
for import duties and is subsequently compelled to pay the duty 
again because of the failure of the bank before the collection of the 
check, has no preferred claim against the assets of the bank. A 
United States statute, 19 U. S. Code § 198, provides that, where the 
United States receives a certified check in payment of duties and 
the check is not paid by the drawee bank, the United States shall 
have a lien for the amount of the assets of the bank. It was held 
that the drawer was not subrogated to the lien or the United States 
but was entitled to claim as a general creditor only. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 8150. 
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Suit in equity by the Harry Bierschenk Company, Incorporated, 
against Frederick V. Goess, as Receiver of the Harriman National Bank 
& Trust Company of City of New York, to establish lien on assets of 
the bank for amount of certified check which complainant delivered to 
Collector of Customs in payment of import duties and which com- 
plainant was subsequently compelled to pay again when bank closed 
its doors without having paid check. On complainant’s motion to 
strike defendant’s answer on the ground that it was insufficient in law, 
and for a decree upon the bill of complaint. 

Motion denied. 

Freedman, Loewenstein & Freedman, of New York City, for plain- 
tiff. 

O’Brien, Boardman, Conboy, Memhard & Early, of New York City, 
for defendant. 





















KNOX, D. J.—This motion is denied. In my opinion, complainant 
is not entitled to be subrogated to the right either of the Collector of 
Customs, or of the United States, by reason of anything contained in 
section 198 of title 19 of the U. S. Code Annotated. The provisions of 
the statute were designed to protect the United States, and are not in- 
tended to favor persons who seek to take advantage of the conveniences 
contemplated by the act. The obligation of importers for the ultimate 
payment of duties was expressly retained, and complainant is in no 
worse position than any other depositor of the bank; and is no worse 
off than if he had been permitted to give the collector an uncertified 
check which had been dishonored by the bank. I see no reason why 
complainant should secure a preference over other depositors. It would 
have been inequitable for the collector to have pursued any course of 
procedure that would place complainant in a favored position. 

















BANK NOT LIABLE FOR AGENT’S MISAPPRO- 
PRIATION 


—__ 


Oelbermann v. National City Bank, United States Circuit Court of 
Appeals, 79 Fed. Supp. (2d) 534 








The China agent of the plaintiffs drew from the Tientsin branch 
of the defendant bank, sums of money on letters of credit provided 
by the plaintiffs and deposited the money in his individual account. 
He later withdrew the money and misappropriated it. It was held 
that the defendant bank was not liable to the plaintiffs. 







NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action to recover damages for fraud, by William D. Oelbermann 
and others, individually and as copartners doing business under the 
firm name and style of William D. Oelbermann & Co., against the Na- 
tional City Bank of New York. From a judgment for plaintiff, the 
defendant appeals. 

Reversed. 

Shearman & Sterling, of New York City (Carl A. Mead, Herbert C. 
Smyth, and M. Van Voorhies, all of New York City, of counsel), for 
appellant. 

Spence, Hopkins & Walser, of New York City (Ralph B. Evans 
and Richardson Dilworth, both of Philadelphia, Pa., of counsel), for 
appellees. 


MANTON, C. J.—Appellees, the plaintiffs below, are wool mer- 
chants of Philadelphia, Pa., and they financed the operations of Robert 
Smith Company (China), Limited, at Tientsin, China, in the purchase 
and exporting of wool, by causing a Philadelphia bank to issue, in 
favor of Smith its letters of credit which he negotiated at the Tientsin 


branch of the appellant. At the commencement of such business re- 
lations, these were documentary letters of credit, that is, letters under 
which Smith could draw only on delivery of documents showing ship- 
ment of the goods purchased. But since it developed that Smith’s 
capital was limited and the purchases were made in the interior, there 
was inserted, in the letters of credit, a clause, known as the ‘‘Red 


7? 


Clause,’”’ authorizing the negotiating bank to make advances to the 
beneficiary without delivery of documents in the event the beneficiary 
of the attached credit required advances to enable it to pay for wool 
for the purchase and shipment of which the credit was opened. This 
authorization, contained in the Red Clause, extended to advances to 
the extent of 50 per cent. of the credit. The advances were to be re- 
paid when shipping bills and documents were delivered to the bank. 
Such repayment was guaranteed by the issuing bank. 

At the time Smith secured the letters of credit, a separate account 
known as the ‘‘wool account’’ was opened to handle this part of Smith’s 
business, to differentiate it from a general account Smith had with the 
appellant’s Tientsin branch, known as the ‘‘fur account’’ since it was 
secured largely by furs. The ‘‘fur account’’ was a credit extended 
to Smith for his personal business and has also been spoken of in the 
record as his ‘‘general account.’’ 

In accordance with the banking custom in China, Smith did not dis- 
count notes with the bank for this credit, but was authorized to draw 
against the bank up to a fixed overdraft limit. To keep the different 
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phases of Smith’s business distinct, it was agreed and the practice was 
to mark all checks from the wool account with that designation. 

The contention of appellees, as to the fraud perpetrated, is that two 
checks Smith drew on the wool account for the Red Clause credit au- 
thorized by letter of credit 1030 were deposited in the general account 
on February 7 and March 25, 1929, after the branch manager of the 
bank suggested that Smith might do so. These checks were made pay- 
able to the order of the appellant and on the days of issuance, when 
deposited in the fur account, reduced the overdraft of that account by 
$50,000—the total of both checks. [The currency in China was taels, 
but we speak of the sums here in dollar equivalents.] The Red Clause 
advances made by the appellant under letter of credit No. 1030, as 
alleged in the complaint, were fully repaid by shipments to appellees. 
The Red Clause advances on the letter of credit No. 1138, which was 
not repaid by shipments, amounted to $67,250, and the Red Clause 
advances under letter of credit No. 3156, which was not repaid by 
shipment, amounted to $85,250 plus interest—a total of $161,435.12. 
Some time after the deposit of March 25th, the appellant allowed Smith 
to withdraw the full amount of these two last Red Clause credits and 
Smith misapplied some of the proceeds by speculating in furs. The 
issuing bank in Philadelphia repaid the negotiating bank in Tientsin 
for the advances the latter had made and was in turn paid by the ap- 
pellees before these transactions in Tientsin were known. The appellee 
seeks a recovery of these sums from the appellant. 

The theory of the claim is fraud. It is conceded that the nego- 
tiating bank owed the appellees no contractual duty, that it was not a 
trustee, and that it owed the appellees no duty of care. 

Mr. Smith testified that prior to the drawing of the two checks 
which were deposited in the fur account, this account was above the 
overdraft limit and that appellant’s branch manager suggested that 
as the wool account was not overdrawn, it could have been used to 
cut down this overdraft. 

However, this testimony that North suggested the transfer is so 
strongly attacked as to make its acceptance doubtful; certainly it is not 
sufficient to warrant submission to the jury of the issue of actual fraud. 
It was shown that Smith was unfriendly to the bank and would not 
withhold evidence that could be used against it. His first explanation 
of these checks was that they were to repay the advances made from 
the fur account in the purchase of wool. A member of the appellee’s 
firm went to China investigating and seeking the evidence to fix lia- 
bility upon the appellant. Despite exhaustive questioning, he failed 
to bring out the information contained in Smith’s testimony. After 
a threat of criminal prosecution by appellees, held over Smith, the 
evidence of the alleged suggestion of the branch manager was elicited, 
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and further that when he had complained of the stoppage of his with- 
drawals of the fur account at the bank, the branch manager told him 
he could use the wool account for general business purposes. It was 
not testified that the branch manager required the reduction of the 
overdraft; it was merely a suggestion, according to Mr. Smith. But 
he also testified that at this time the manager told him that ‘‘we were 
allowed to draw on the fur account provided the fur account was kept 
within reasonable limits by shipments and by cash payments as we sold 
eargo in Tientsin and from time to time we had cash deposits in other 
resources. ”’ 

The appellees did business on a large scale with Smith and had no 
security whatever from him for large cash advances, authorized by the 
Red Clause under these letters of credit. There was no evidence that 
they ever asked the appellant to take any precaution whatever as to 
the use made by Smith of the sums advanced, nor did they in any 
way communicate with it. The Red Clause imposed upon the appellant 
no duty whatever in this respect. The particular form of the Red 
Clause in these instances required the bank to get nothing more from 
Smith when he desired the money. His purpose to purchase wool with 
the money was left to inference only. Smith’s withdrawal of the money 
and later misapplication was a wrong to the appellees, but it is not a 
wrong for which the bank may be held responsible. It is not shown 
that the appellant knew of Smith’s contemplated misapplication nor 
that it acquiesced or assisted him in it. The record does not show 
that the branch manager knew that Mr. Smith, who owned 98 per cent. 
of the stock of Smith Company, subsequently misappropriated moneys 
of the appellees. 


The theory of appellant’s liability seems to be that these two de- 
posits of the funds from the Red Clause credits reduced Smith’s in- 
debtedness to the bank. The court charged the jury that the bank was 
liable ‘‘if the defendant suggested to Smith that he use the Red Clause 
eredits, not for the purchase of wool or to pay for wool, but to reduce 
his own indebtedness to the National City Bank.’’ 


The two checks so drawn on the wool account and deposited in the 
general account did not decrease Smith’s total indebtedness to the 
bank. Smith’s aggregate indebtedness to the bank on both accounts 
before and after the deposit of February 7, 1929, was 166,297.24 taels, 
and on both accounts both before and after the second deposit of 
March 25, 1929, was 288,623.72 taels. On February 7, 1929, Smith’s 
debit balance in the general account before the deposit was (minus) 
—166,447.10 taels; credit balance in wool account before deposit of 
36,000 taels was (plus) +149.86; a total indebtedness to the bank be- 
fore deposit February 7, 1929, of (minus) —166,297.24. Smith’s 
debit balance in the general account after deposit was (minus) —130,- 
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447.10 taels; Smith’s debit balance in the wool account after deposit 
was (minus) —35,850.14 taels. Smith’s total indebtedness after de- 
posit of February 7, 1929, was (minus) —166,297.24 taels. Smith’s 
debit balance in the general account before deposit of 35,000 taels on 
March 25, 1929, was (minus) —252,340.56 taels. Smith’s debit bal- 
ance in the wool account before deposit of 35,000 taels on March 25, 
1929, was (minus) —36,283.16. The total indebtedness before transfer 
(minus) —288,623.72 taels; Smith’s total balance in the general ac- 
count after deposit of 35,000 taels on March 29, 1929, was (minus) 
—217,340.56. Smith’s debit balance in the wool account after deposit 
on March 25, 1929, was (minus) —71,213.16, a total of 288,623.72 taels. 

Thus Smith’s indebtedness to the bank was not decreased in the 
slightest by these deposits and the liability of the appellees on their 
guarantee of repayment of the advances was not increased by these 
deposits in the general account. 

The question is different from that presented where a bank has 
knowledge of the misapplication of funds by a depositor in a special 
account. A check drawn upon a special account, and used to pay an 
indebtedness to the bank, would give notice that the funds were being 
misapplied. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, L. R. A. 1916F, 1059; Manhattan Web Co. v. Aquidneck Nat. 
Bank, 133 F. 76 (C. C. R. I.); Squire v. Ordemann, 194 N. Y. 394, 
87 N. E. 435; Ward v. City Trust Co., 192 N. Y. 61, 84 N. E. 585. 

But if a trustee or corporate officer withdraws trust or corporate 
funds from a special account and deposits them to his own individual 
account, the bank is not put on notice making it liable for subsequent 
defaleations. Havana Central R. Co. v. Central Trust Co. of New 
York, 204 F. 546, L. R. A. 1915B, 715 (C. C. A. 2); Batchelder v. 
Central Nat. Bank, 188 Mass. 25, 73 N. E. 1024. 

The permissive overdraft and account is used in foreign banking 
similarly to a checking account in which a certain credit would be 
set up in this country. This is shown in Philippine Nat. Bank v. 
Bowring & Co., 123 Mise. 89, 204 N. Y. S. 327, affirmed 240 N. Y. 
658, 148 N. E. 747, where the party receiving the benefit of an order 
of credit, containing a Red Clause authorizing advances to pay for 
merchandise on the delivery of the beneficiary’s receipt, had a personal 
overdraft account with the defendant bank. On presentation of drafts 
with the required receipt, the bank did not set up a separate account, 
but merely advanced the credit limit of his personal account by the 
amount of the drafts. He misapplied the funds and the bank was 
held not liable. The case is analogous to the one at bar. There it was 
held that the clause providing such cash as may be required to pay 
for the merchandise did not impose on the bank a duty to go behind the 
assurance of the beneficiary; that he was using the bank other than 
in accordance with the letter of credit. 
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However, it is argued the amount owed in Smith’s general account 
was reduced and that owed under the Red Clause (wool) correspond- 
ingly increased, and in this amount it is said that the bank was bene- 
fited by receiving the guaranteed payment behind the letter of credit, 
where before it had only Smith’s resources to depend on. Assuming 
this to be the fact, it would not make the bank liable under the cir. 
cumstances here for nowhere in the evidence does it appear that the 
apellant caused or assisted in causing this withdrawal and deposit to 
be made in the general account. Under the circumstances, it was not 
wrong for the bank to receive a deposit to the general account drawn 
on the wool account. Empire Trust Co. v. Cahan, 274 U. 8. 473, 47 
S. Ct. 661, 71 L. Ed. 1158, 57 A. L. R. 921; First Nat. Bank v. G. V. 
B. Mining Co., 89 F. 489 (C. C. Idaho). Indeed, some of Smith’s pri- 
vate funds had been used in the purchase of wool and this transfer 
could have been nothing more than a repayment. It would have been 
different, to be sure, if fraud was shown. In the absence of fraud, 
satisfaction of the requirements of the letter of credit before making 
the advances make a bank free from liability. Merchants’ Bank v. 
Griswold, 72 N. Y. 472, 28 Am. Rep. 159. <A negotiating bank owes 
no duty of care, contract, or as trustee to the person who originally 
caused the issuance of the letter of credit. Kunglig Jarnvagsstyrelsen 
v. Nat. City Bank, 20 F.(2d) 307 (C. C. A. 2); Courteen Seed Co. v. 
Hong Kong & S. B. Corporation, 245 N. Y. 377, 157 N. E. 272, 56 A. 
L. R. 1186. 

Moreover, at the time of the deposits—February 7 and March 23, 
1929—there was but one letter of credit outstanding, No. 1030. It 
expired November 30, 1929, and not until that time could the appel- 
lant have known that Smith would not repay the advances made under 
it by shipments nor did it have any notice of the misappropriation of 
these advances. The letter of credit was ultimately fully repaid on 
November 9, 1929, by shipments of wool. Consequently, the appellants 
suffered no loss by reason of these transfers as they were repaid by 
shipments for all advances made under that letter of credit. The ad- 
vances misappropriated by Smith were made under Red Clauses con- 
tained in later letters of credit—No. 1138 of April 23, 1929; No. 3156 
of June 3, 1929. Assuming that appellant had notice that Smith was 
misappropriating Red Clause advances made under letter of credit No. 
1030 which was not established, that alone would not have been suffi- 
cient to charge the appellant with bad faith in continuing to deal with 
Smith under later letters of credit which were entirely distinct con- 
tracts and as to which the appellant has not been shown to have had 
any notice of irregularities. Goetz v. Bank of Kansas City, 119 U. 8. 
551, 560, 7 S. Ct. 318, 30 L. Ed. 515; Lancaster County Nat. Bank v 
Garber, 178 Pa. 91, 35 A. 848. 

Judgment reversed. 
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LOSS NOT COVERED BY BANKERS’ BLANKET 
BOND 


United States Fidelity & Guaranty Co. v. Peoples Bank & Trust Co., 
U. S. Circuit Court of Appeals, 79 Fed. Rep. (2d) 642 


A bank delivered checks to a broker with instructions to pur- 
chase certain stocks. The broker neglected to purchase the stocks 
and converted the proceeds. It was held that the bank’s loss was 
not covered by a bankers’ blanket bond indemnifying the bank 
against loss through larceny. 


Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Phillip Forman, Judge. 

Action by the Peoples Bank & Trust Company of Westfield against 
the United States Fidelity & Guaranty Company and others. Judg- 
ment for plaintiff, and defendants appeal. 

Reversed. 

McDermott, Enright & Carpenter and Carl S. Kuebler, all of Jer- 
sey City, N. J., for appellants. 

Nichols & Snevily and Leonard Belford, all of New York City, for 
appellee. 


DAVIS, C. J.—This case requires the construction of a bankers’ 
blanket bond, so-called, which indemnified the Peoples Bank & Trust 
Company, the plaintiff, against loss resulting from larceny and other 
causes. The case was tried to the District Court and a jury. After 
the plaintiff had put in its evidence, the defendants, the United States 
Fidelity & Guaranty Company and the National Surety Company and 
its receiver, made a motion to nonsuit the plaintiff. The motion was 
denied. The defendants then made a motion for a directed verdict 
against the plaintiff. This motion was likewise denied and the District 
Court submitted the case to the jury on the plaintiff’s evidence. The 
jury found its verdict in favor of the plaintiff and, after denying a 
rule to show cause why the verdict should not be set aside, the court 
entered judgment thereon in favor of the plaintiff. The defendants 
appealed. 

The clause of the bond in question provides that: 


““(B) Any loss of Property through robbery, larceny, burglary, 
theft, holdup, misplacement, or destruction, whether effected with or 
without violence or with or without negligence on the part of any of 
the Employees, while the Property is within any of the Insured’s 
offices covered hereunder, or within any recognized places of safe de- 
(ae breiwieentnaentlibctt etnaenans Aartellateeatinesllbvecn. basin. sasaciQne, nm tircbibrsailiasnn Mental 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §659. 
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posit within the United States of America or Dominion of Canada, or 
within the premises of any of the Insured’s bankers or correspondent 
banks, or lodged or deposited by the Insured in the ordinary course of 
business for exchange, conversion or registration of the issuers thereof 
or with any agents of such issuers, or with any persons employed to 
procure or manage the exchange, conversion or registration thereof.’’ 


The bond was in effect during the year 1932. 

On January 9, 1932, McDougall, an employee of the plaintiff, gave 
to Arthur Atkins, who conducted an investment business in New York 
City, an order to purchase 40 shares of the stock of the American 
Telephone & Telegraph Company at $100. This order was reduced on 
March 31 to 35 shares. 

The piaintiff’s sole office was located in Westfield, N. J., and Atkins, 
who lived in Westfield, frequently stopped on his way to New York 
City at the office of the plaintiff to negotiate whatever business he 
might have with it. 

On April 20, Atkins stopped at the office of the plaintiff and noti- 
fied it that he had executed its order for 35 shares of American Tele- 
phone stock as directed, presented a bill, and asked for instructions 
for registering the stock. The plaintiff gave him the necessary in- 
formation and delivered its check to him for $3,509.75 in payment for 
the stock. 

On May 3, the plaintiff gave Atkins an order for 25 shares of Ameri- 
can Telephone stock at 963. On May 6, Atkins came to the office of 
the plaintiff and, presenting a confirmation of the purchase of the 
stock, notified it that the order for 25 shares had been executed and 
asked for instructions. The plaintiff thereupon delivered its check to 
him for $2,417.50 in payment of the stock. Atkins had received the 
check for each order from the plaintiff on the day following the pur- 
chases and forthwith deposited the checks in the bank account for his 
investment business. 

Atkins did not have a membership in the New York Stock Exchange 
and it was his practice to make purchases of stock sold on the Ex- 
change through a member firm. Prior to 1932, he had had both cash 
and margin accounts with such a firm with which he regularly dealt. 
He had closed out his cash account and in 1932 executed all of his 
orders through his margin account. 

The orders for 35 shares and 25 shares of the stock of the American 
Telephone Company which the plaintiff had placed with Atkins were 
purchased through his margin account on April 19 and May 5, respec- 
tively. The entries in Atkins’ books tend to show that the stocks were 
purchased for the plaintiff and that payment was received for them 
from the plaintiff. 

Atkins withdrew from the checking account $3,000 on April 20, 
and $3,050 on May 6. He paid those amounts to his broker to ‘‘pick 
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up” or pay for certain stocks which Atkins had bought on his margin 
account for customers other than the plaintiff. Since the payment of 
the checks, Atkins has not had sufficient funds in his bank account to 
fulfill his obligations, which amount to the sum of $5,926.25, to the 
plaintiff. 

He has never delivered the stock to the plaintiff for either of the 
orders. Shortly after the bank paid him for the stock, it inquired on 
several occasions about the stock and Atkins stated that some difficulties 
concerning the transfer of the stock were delaying its delivery to the 
bank. 

The question here is whether or not the conduct of Atkins, while 
he was in the business office of the plaintiff, in relation to the two 
checks which he received from it, constitutes larceny. 

While this is a close case, its facts appear to be outside the usual 
scope of indemnity bonds of the type involved here. The bond pro- 
tected the plaintiff against any loss of property through ‘‘larceny 
(whether common-law or statutory).’’ 

Larceny implies theft and not fraud. At common law, larceny was 
defined as the felonious taking of the property of another with the 
intent to convert it to the use of the taker. 2 Leach 1089; 4 Bla. 
Com. 229; 2 Wharton on Criminal Law (11th Ed.) § 1094ff, page 1311. 
The common-law scope of larceny has been greatly broadened by statute 
and the several states have written varying degrees of changes into 
their laws. In New Jersey, where Atkins received the checks, the 
Crimes Act no longer uses the word ‘‘larceny,’’ but has substituted 
for it a principal topic, ‘‘Stealings and Other Takings,’’ under which 
such crimes are set out. There is also a group listed under the topic 
‘‘Frauds and Embezzlements.’’ 2 N. J. Comp. St. 1910, p. 1792 et 
seq., § 158 et seq., and supplements. 

At any rate, the statutory enlargements of the common-law crime 
have not brought frauds and embezzlements within the accepted mean- 
ing of larceny or its equivalent in New Jersey. Larceny signifies theft ; 
embezzlement and false pretense signify frauds. 

In Bassett v. Spofford, 45 N. Y. 387, 6 Am. Rep. 101, the court 
said: ‘‘Fraudulent and wrongful taking being proved with the felonious 
intent, the animo furandi, the only question remaining in any case is 
whether the taking was with the consent of the owner; for if so, al- 
though the consent was obtained by gross fraud, there is no larceny. 
... If the owner intends to part with the property and delivers the 
possession, there can be no larceny, although fraudulent means have 
been used to induce him to part with the goods.’’ 

Thus, to constitute larceny, there must be a taking against the con- 
sent of the owner; and the taking will not be larceny if consent be 
given, though obtained by fraud. Lewer v. Commonwealth, 15 Serg 
& R. (Pa.) 93; 2 Bishop on Criminal Law (9th Ed.) § 808; 36 C. J 
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777, § 189; 2 Wharton on Criminal Law (11th Ed.) § 1152, p. 1374. 

It would be a corruption of the accepted understanding of the 
word ‘‘larceny’’ to bring a wrongdoer within its definition to whom 
title and possession to property have passed at the time of acquiring 
it. But it was said in State v. Deutsch, 77 N. J. Law, 292, 299, 72 A. 
5, 8, that: ‘‘A man may be found guilty of larceny who obtains prop- 
erty fraudulently, even though the intent of the parties is to pass the 
title; for, upon ordinary principles of law, the fraud prevents the 
title from passing.”’ 

That language seems too broad. This case furnishes an example of 
the erroneous language in that dictum. The general statement that 
‘‘fraud prevents the title from passing’’ is incorrect. There is no doubt 
that the plaintiff intended that the title to the two checks should pass 
to Atkins and that the title did pass to him, whatever his intention may 
have been. 

As above stated, the evidence is that according to a custom of long 
standing, Atkins stopped in the office of the plaintiff on April 20 and 
May 6 and said that he had purchased the order of stock on the day 
before those respective dates, presented his bill, and requested a check 
to pick up the stock and have it registered in the name of the plaintiff’s 
customers. He had in fact already purchased the stocks through his 
margin account, but after each of those occasions, he used the pro- 
ceeds of the checks given him by the plaintiff for his own purposes. 

It does not appear that Atkins received the checks in any fiduciary 
or agency capacity. The defendant vested him with title to the money 
in payment of an ordinary indebtedness. Whatever intention Atkins 
may have had to convert the proceeds of the checks, that fraudulent 
intention did not prevent him from receiving an unqualified title to 
the checks. The felonious intent must coincide with an unlawful tak- 
ing to be larceny. In this case, Atkins became the owner of the checks 
when they were deliverd to him on the plaintiff’s business property. 
The judgment of the District Court is reversed. 


APPOINTMENT OF SUBSTITUTE UPON 
FAILURE OF CORPORATE TRUSTEE 


In re Taylor’s Estate, Supreme Court of Pennsylvania, 181 Atl. Rep. 
482 





Where a bank, which has been acting as trustee under a will, 
goes into liquidation, it is proper for the court to appoint another 
bank to act as trustee. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §451. 
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Appeal No. 261, March term, 1935, from judgment of Orphans’ 
Court, Jefferson County, No. 82, August term, 1934; H. M. Rimer, 
Presiding Judge, Eighteenth Judicial District, Specially Presiding. 

In the matter of the trust estate of David L. Taylor, deceased, 
wherein a petition was filed for an accounting and substitution of a 
trustee. From an order of the orphans’ court appointing the Farmers 
& Miners Trust Company of Punxsutawney substituted trustee of the 
estate of David L. Taylor, deceased, the Brookville Title & Trust Com- 
pany appeals. 

Order and decree affirmed. 

W. N. Conrad and Conrad & Conrad, all of Brookville, for appel- 
lant. 

Raymond E. Brown and Matthew A. Crawford, both of Brookville, 
for appellees. 


FRAZER, C. J.—The Brookville Title & Trust Company appeals 
from an order of the orphans’ court of Jefferson county appointing 
the Farmers & Miners Trust Company of Punxsutawney substituted 
trustee of the estate of David L. Taylor, deceased. Appellant bank 
became trustee and executor under decedent’s will and has administered 
the trust until the present time. The petition for appointment of a 


new trustee was presented in behalf of the widow and children of de- 
cedent, the beneficiaries of the trust,.and avers as a ground for the 
suggested appointment that Brookville Title & Trust Company has 
ceased to function as a corporation and is now being liquidated by 
trustees for its creditors and stockholders. Appellant denies it has 
ceased to function and avers, on the contrary, that it has merely re- 
organized with the same personnel of officers, directors, and employees 
under the name of Brookville Bank & Trust Company, and asks that 
the latter named institution be appointed trustee in its place. 

From the record it appears that after the so-called National Bank- 
ing Holiday of March, 1933, the Brookville Title & Trust Company was 
permitted to resume business on a restricted basis, as to its commercial 
department, by the department of banking of Pennsylvania. Subse- 
quently, on December 22, 1933, a new corporation, styled Brookville 
Bank & Trust Company, was formed with the consent of the secretary 
of banking consisting of 75 per cent. of the shareholders of the former 
Title & Trust Company, together with other interested parties, to take 
over the assets of the latter company in an amount sufficient to offset 
liabilities assumed by it, the remaining assets, including slow loans, 
mortgages, real estate, ete., to be placed in a liquidating trust. On 
April 10, 1984, the two institutions, the original and its successor, en- 
tered into a written agreement, setting forth in detail the method by 
which the new bank was to take over and assume certain rights and 
liabilities of the old, and providing specifically in paragraph 23, as 
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follows: ‘‘Old Bank further covenants and agrees that except for the 
exercise of such powers as are necessary in the winding up of its affairs, 
it will not engage in the business of banking or exercise any trust 
powers and will, at the earliest practicable date, effect a surrender and 
dissolution of: its charter by appropriate proceedings at law.’’ 

It thus appears that appellant bank is about to pass out of exist- 
ence and there is a necessity for the appointment of another institution 
to act as trustee of the Taylor estate. The beneficiaries by their peti- 
tion have not suggested the appointment of the new Brookville Bank 
& Trust Company, as trustee, but, on the contrary, have indicated a 
desire to have the trust administered by a different institution. The 
court below, after full hearing and consideration of the matter, ap- 
pointed the Farmers & Miners Trust Company of Punxsutawney, trus- 
tee under the will of decedent, as successor to the Brookville Title & 
Trust Company. This latter bank, as pointed out in the opinion of 
the learned judge who heard the case, is located in Jefferson county, 
which was the county in which testator was domiciled and in which the 
family home is still maintained. A director of this bank is J. E. Geist, 
whom testator named in his will as one of the persons having his ex- 
plicit confidence, together with a special knowledge of his investments. 

In these circumstances, we find no abuse of discretion in the ap- 
pointment made by the court below, and, in the absence of such, the 
order will not be disturbed on appeal. 

The order and decree of the court below is affirmed at appellant’s 
costs. 


OWNERSHIP OF BONDS IN JOINT SAFE 
DEPOSIT BOX . 





In re Wohleber’s Estate, Supreme Court of Pennsylvania, 181 Atl. Rep. 
479 





Unregistered Liberty Bonds were found in a safe deposit box 
which had been leased in the joint names of a husband and wife 
“‘either or the survivor of them.’’ The death of the husband oc- 
curred before that of the wife. It appeared that the bonds originally 
belonged to the husband. It was held that, in the absence of evi- 
dence that the husband had made a gift of the bonds to the wife, 
they should be turned over to his estate and not to hers. 


Petition by Hilda Wohleber to open the decree of distribution of 
the estate of Alphonse Wohleber, deceased, opposed by Stephen Wohle- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1269. 
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ber, executor of the estate of Caroline Wohleber, deceased. From a 
decree of the court in bane reversing an order of the trial judge dis- 
missing the petition, and ordering that the decree of confirmation of 
the account of Stephen Wohleber, executor of the estate of Alphonse 
Wohleber, deceased, be opened and that executor account for certain 
bonds, Stephen Wohleber, executor of the estate of Caroline Wohleber, 
deceased, appeals. 

Affirmed. 

John D. Meyer and A. B. Angney, both of Pittsburgh, for appel- 
lant. 

John A. Metz, John A. Metz, Jr., and Leonard Shapiro, all of Pitts- 
burgh, for appellee. 


DREW, J.—Alphonse Wohleber, who died testate on January 2, 
1930, was survived by his wife, Caroline, and seven children. By his 
will he bequeathed the residue of his estate, after his wife’s death, to 
‘all of [his] children, share and share alike.’’ Letters testamentary 
were issued to his son Stephen, whose first and final account was ap- 
proved and distribution thereunder directed on December 3, 1930. 
Decedent’s widow died on August 23, 1933, leaving a will whereby her 
estate was distributed among her children with the exception of a 
daughter, Hilda. Stephen Wohleber, executor of his father’s estate, 
was likewise named executor of his mother’s estate. 

At the time of the father’s death, United States Liberty bonds of 
a total par value of $31,000 were found by Stephen in a safe deposit 
box which had been rented by the father in the names of ‘‘ Alphonse 
Wohleber or Caroline Wohleber, either or the survivor of them.’’ One 
of these bonds, a $5,000 bond registered in the name of Alphonse 
Wohleber, was included in the inventory of the father’s estate, while 
the remaining unregistered bonds were, upon the mother’s death. ac- 
counted for as her property in the inventory of her estate. A petition 
was thereupon filed by Hilda, the daughter who had been excluded 
from her mother’s will, praying that the decree of distribution of her 
father’s estate be opened, and that Stephen, as executor of that estate, 
be required to account for the unregistered bonds. After hearing tes- 
timony on both sides, the trial judge dismissed the petition. His action, 
however, was reversed by the court in bane, which ordered that the 
decree of confirmation of the account of Stephen, as executor of his 
father’s estate, be opened, and that he, as such executor, account for 
the bonds in question which were of the total par value of $26,000. 
The present appeal followed. 

At the hearing, it appeared clearly that the bonds had been bought 
and paid for by the father, and that it was he who saw to it that the 
coupons were clipped and the amounts thereof deposited, sometimes in 
his own account and sometimes in an account carried jointly in the 
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names of himself and wife. No acts of dominion or ownership as to 
the bonds were shown to have been exercised by Mrs. Wohleber, who 
had in fact been confined to her bed for several years prior to her 
husband’s death. The bonds were thus plainly owned in the first in- 
stance by the father, and it must be supposed that his ownership con- 
tinued until his death, unless some sufficient words or acts of transfer, 
by gift, or otherwise, can be shown. Appellant relies upon the fact 
that the bonds were found in a safe deposit box leased in the names 
of both the father and the mother, ‘‘either or the survivor of them.” 
His contention is that the presence of the bonds in that box indicates 
prima facie a tenancy by the entireties, with right of survivorship, and 
that the bonds therefore became the property of the mother on the 
death of the father. Even if it were true, however, that that fact 
would, in the absence of other evidence, be a prima facie indication of 
joint ownership—a question which we are not now called upon to de- 
cide—nevertheless, it is clear that such prima facie evidence cannot 
prevail in the face of a showing that the bonds were in fact owned 
by the father. While the fact that property is found in a safe deposit 
box may raise a presumption of ownership in the lessee of the box, 
that presumption may be overcome by sufficient evidence of ownership 
in another. Heller v. Fabel, 290 Pa. 43, 188 A. 217; see Locke v. 
Provident Trust Co., 306 Pa. 478, 160 A. 123. A joint lease of a safe 
deposit box is not of itself sufficient to establish joint ownership of se- 
eurities found therein which originally belonged to one of the lessees 
alone, even though the joint lessees were husband and wife. Matter 
of Brown, 86 Misc. 187, 149 N. Y. S. 138, affirmed 217 N. Y. 621, 111 
N. E. 1085; Matter of Squibb’s Estate, 95 Mise. 475, 160 N. Y. S. 
826. Even the fact of registration in another’s name is insufficient, as 
against subsequent possession of the bonds and exercise of acts of 
ownership over a long period. Cummings’ Estate, 153 Pa. 397, 25 
A. 1125. The fact that in the present case some of the interest on the 
bonds was deposited by the father in a joint account is of no signifi- 
cance, since interest from the registered bond, which admittedly be- 
longed to the father, although found in the same box, was likewise 
deposited in the joint account. Clearly, the bonds belonged in the first 
instance to the father, and since no sufficient evidence of a gift or other 
transfer has been produced, they should have been included in the in- 
ventory of his estate. The court in bane therefore acted properly in s0 
decreeing. 

The court in bane informed counsel of its decision before the entry 
of a decree, for the purpose of having counsel submit estimates of the 
interest and inheritance tax due as a consequence of its decision. 
Thereupon a petition was presented by Oscar Wohleber, brother of 
Stephen, praying for a rehearing and the taking of further testimony. 
The petition was supported by affidavits of the petitioner and several 
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of his brothers and of a witness who had testified at the hearing, stat- 
ing that further testimony would be given tending to show joint owner- 
ship of the bonds by the father and mother. This petition was dis- 
missed by the court in bane, and the dismissal is assigned as error in 
the present appeal. No appeal has been taken by the petitioner, and 
the present appellant, Stephen Wohleber as executor of the estate of 
Caroline Wohleber, was in no way a party to the petition in question. 
On that ground alone we might well refuse to consider the assignment. 
We are satisfied, however, that the court below was right in conclud- 
ing that the petition and affidavits raised no new issues and disclosed 
no testimony which could not have been produced by reasonably dili- 
gent inquiry at the time of the hearing. Under the circumstances 
presented, a review is a discretionary matter, and a denial of it will 
not be reversed where no abuse of discretion is shown. See Common- 
wealth v. Toebe, 315 Pa. 218, 173 A. 169; Warnick v. Conroy, 318 Pa. 
Decree affirmed at appellant’s cost. 
232, 177 A. 757, and cases there cited. No abuse of discretion appears 
here. 



















ACTION AGAINST NEW JERSEY STOCK- 
HOLDERS OF NEW YORK BANK 









Egbert v. Abrams, Supreme Court of New Jersey, 181 Atl. Rep. 522 









Upon the closing of a New York bank by the State Banking De- 
partment, the New York banking superintendent may bring action 
in New Jersey against stockholders of the closed bank residing in 
New Jersey for the purpose of enforcing their statutory liability. 







Action by George W. Egbert, successor to George A. Broderick, 
superintendent of banks, state of New York, against Benjamin Abrams 
and others. On motion to strike answers of certain defendants and 
demands for bills of particulars of certain other defendants. 

Answers and demands for bills of particulars stricken. 











PORTER, C.—The motion in the above matter is to strike answers 
of certain defendants and demands for bills of particulars of certain 
other defendants. The suit is brought by the superintendent of banks 
of the state of New York against some 557 New Jersey stockholders 
of the Bank of the United States, a New York corporation, to recover 
assessments made against them by the said plaintiff made by him in 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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pursuance with the authority vested in him under the statute of New 
York. 

The Supreme Court of this state granted a motion to strike the 
complaint in pursuance with the provisions of section 94b of the cor- 
poration act (2 Comp St. 1910, p. 1656, § 94b), holding that the above 
act was a bar to an action at law in this state against the stockholders 
of a New York corporation. Broderick v. Abrams, 112 N. J. Law, 
309, 170 A. 214. This decision was affirmed by the Court of Errors and 
Appeals on the opinion of Mr. Justice Parker below. 113 N. J. Law, 
305, 174 A. 507. 

The matter was taken to the Supreme Court of the United States 
where it was held, Broderick v. Rosner, 294 U. S. 629, 55 S. Ct. 589, 
593, 79 L. Ed. 1100, in an opinion by Mr. Justice Brandeis, that the 
provision of the corporation act of this state above stated was invalid 
because it violated the full faith and credit clause of the Federal Con- 
stitution (art. 4, § 1). 

The answers under consideration set up various defenses under the 
corporation act which have been disposed of by Broderick v. Rosner, 
supra. The remaining defenses relied upon are generally attacking 
the action of the banking superintendent in making the assessment, 
denying his having any power or jurisdiction over these defendants 
not resident in New York and not being parties to the proceedings in 
that state. Affirmative defenses are that there was no occasion for the 
assessments because the bank was in fact solvent. 

Section 80 of the New York Banking Law (Consol. Laws, c. 2, Laws 
1914, ce. 369) provides that after the superintendent ‘‘has determined 
from his examination of its affairs that the reasonable value of the as- 
sets of such corporation is not sufficient to pay its creditors in full, he 
may enforce the individual liability of such stockholders.’’ Further 
provisions provide that, after he has so determined, he shall file a 
certificate making an assessment and making a demand on the stock- 
holders, and further provides that, in the event of such stockholders 
failing to pay the assessments, ‘‘the superintendent shall have a cause 
of action, in his own name as superintendent of banks, against such 
stockholder either severally or jointly with other stockholders of such 
corporation, for the amount of such unpaid assessment or assessments, 
together with interest thereon from the date when such assessment was, 
by the terms of said notice, due and payable.’’ 

In Broderick v. Adamson, 148 Misc. 353, 265 N. Y. S. 804, 822, an 
action was brought by the superintendent of banks against the stock- 
holders of the Bank of the United States, resident in New York, in 
which case the solvency of the bank was inquired into. Evidence of 
the value of the assets was offered on behalf of the defendants for the 
purpose of contradicting the determination of the superintendent that 
the assessment was necessary. An independent audit, it develops, was 
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made by the said defendants of the assets of the bank for that pur- 
pose. Mr. Justice Lydon in that case held that the certificate of the 
superintendent issued in pursuance with the statute was ‘‘in the ab- 
sence of a showing of: fraud, illegality, bad faith, or obvious error”’ 
conclusive evidence of the facts therein stated. He further said that 
“there is neither logic nor reason in the principle that the certificate 
of the superintendent may be overthrown upon the basis of mere differ- 
ences of opinion between the suprintendent and the experts and wit- 
nesses of the defendants in relation to reasonable values. The deter- 
mination of the superintendent is essentially and peculiarly an admin- 
istrative act resting upon the exercise of sound business judgment and 
discretion. ... 


“Tf not infected with bad faith or obvious error, or violative of 
any fixed legal principle, it should not be subject to attack upon the 
theory that the preponderance of evidence, in the opinion of the trier 
of the facts, indicates that the values as fixed by the superintendent 
are merely erroneous. Liquidation presupposes the prompt and speedy 
conversion of assets to cash in the interests of creditors, and the right 
to enforce and collect the assessment should not be subject to defeat 
by the mere balancing of the opposing opinions and views of expert 


witnesses upon the questions of reasonable values. If it should ulti- 
mately appear that the assessment was unnecessary in whole or in part, 
the stockholders are entitled to share in any remaining surplus. . . 
As between the stockholder and the creditor, it is the convenience of 
the latter that is preferred by the courts.’’ See, also, Broderick v. 
Aaron, 151 Mise. 516, 272 N. Y. S. 219. 


This theory of the law was affirmed by the United States Circuit 
Court of Appeals in Broderick v. American General Corporation et al.. 
71 F.(2d) 864, 94 A. L. R. 1859. 

The plaintiff cites as analogous a long line of decisions holding, in 
the case of the United States national banks, that the action of the 
comptroller of the currency in closing banks is conclusive, except there 
be fraud and so forth shown. The only decision cited contrary to the 
above by the defendants in the case at bar is the case of Broderick v. 
McGuire, 119 Conn. 83, 174 A. 314, 94 A. L. R. 890. The better rule 
seems to be contrary to the last case, which, therefore, should not be 
followed. 

The question of the effect of the superintendent of banking in mak- 
ing the assessment was discussed but not decided in Broderick v. Ros- 
ner, supra. From a reading of that decision, it seems clear, however, 
that the ruling, were that question an issue, would be that the action 
of the superintendent was effective and conclusive except for fraud, 
bad faith, ete. As to the superintendent having jurisdiction, this perti- 
nent language was used in the said case: 
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‘In respect to the determination of liability for an assessment, the 
New Jersey stockholders submitted themselves to the jurisdiction of 
New York. For the act of becoming a member (of a corporation) is 
something more than a contract, it is entering into a complex and abid- 
ing relation, and as marriage looks to domicil, membership looks to and 
must be governed by the law of the State granting the incorporation.” 


It seems to me that the only defenses, therefore, that might properly 
be set up in this suit are such personal defenses as not being the own- 
ers of the stock in question, and fraud, bad faith, ete., on the part of 
the superintendent of banking. In none of the answers before me are 
there any such defenses. 

In view of these conclusions, I am of the opinion that the answers 
do not interpose any valid defenses and should be struck. The de- 
mands for particulars are improper and will be struck, not being 
material in view of these findings. 


TRUSTEES MANAGEMENT OF LIVING TRUST 
AGREEMENT APPROVED 


In re Hartje’s Estate, Supreme Court of Pennsylvania, 181 Atl. Rep. 
497 


A living trust agreement provided that the settlor should make 
certain payments from time to time to the trust company acting as 
trustee. The settlor defaulted in making these payments. It was 
held that the trust company could not be held responsible for hav- 
ing failed to secure a judgment against the settlor for the amount 
due where the officers of the company had exercised continuous over- 
sight of the trust estate and were of the opinion that the entry of 
judgment against the settlor would have sacrificed his real estate 
holdings and would have made it impossible for him to make further 


payments, 


Proceeding in the matter of the estate of Augustus Hartje and Mary 
Scott Hartje, wherein exceptions were filed by Mary Louise Rambach, 
beneficiary, to the account filed by the Commonwealth Trust Company 
of Pittsburgh, trustee of the estate. From a decree sustaining bene- 
ficiary’s exceptions to the account, the trustee brought exceptions. De. 
eree dismissing beneficiary’s exceptions and sustaining trustee’s excep- 
tions, and the beneficiary appeals. 

Affirmed. 

The following is the opinion of Mitchell, J.: 


Pm wntesccncnat acim, .Meiiianans te. scesedataeslnanettesi tects, theta 
NOTHE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§448-488. 
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The question is whether the accounting trustee should be surcharged 
for the failure of the trust fund to produce an amount of income 
sufficient to pay an annuity to decedent’s divorced wife and also after 
her death that there be the sum of $100,000 to be divided equally be- 
tween the two children of decedent and his wife, because of negligence 
in not entering a judgment for security when unpaid installments were 
due according to the terms of a written agreement. 

Augustus Hartje and Mary Scott Hartje, his wife, separated in 
July, 1905. They entered into an agreement in writing dated March 7, 
1910, which provided that thereafter they would live apart, and that 
each released his or her right, title, and interest in the estate of the 
other. The agreement further provided that the wife should be paid 
$25,000 in cash, and in addition thereto the sum of $6,000 annually 
during her life, payable in quarterly installments of $1,500 each. 
Within ninety days after the death of Mrs. Hartje, Augustus Hartje 
was to pay their children, John Scott Hartje and Mary Louise Hartje, 
$100,000 in cash, in equal shares, if the children be then living. This 
sum was to remain in the hands of the Commonwealth Trust Company 
as trustee until the younger child arrived at the age of twenty-five 
years. If either or both be dead at the time of the death of their 
mother, leaving issue, the share of the deceased child is to be paid 
to his or her issue. In case of the death of either of the children with- 
out leaving issue surviving at the death of Mary Scott Hartje, then all 
of said sum shall be paid to the survivor of the two children. If at the 
death of Mary Scott Hartje both children be dead without leaving 
issue surviving, the agreement shall terminate. 

Under the same date, Hartje, Mrs. Hartje, and the Commonwealth 
Trust Company entered into another agreement which provides for 
the conveyance of five pieces of land in the city of Pittsburgh as secu- 
rity for the performance by Hartje of the terms of the agreement 
above referred to, and conveyance of this real estate was made to the 
Commonwealth Trust Company of Pittsburgh, trustee. Each of the 
pieces of real estate was subject to a separate mortgage. The aggregate 
of the mortgage debt was $233,000, and the reductions during the trus- 
teeship amounted to $30,000, of which $6,000 were paid after the death 
of Hartje. Beginning April 1, 1912, Hartje agreed to reduce the prin- 
cipal of the mortgage on the real estate at the rate of $17,500 per an- 
num until the mortgages were paid. 

The agreement further provided for the transfer to the Common- 
wealth Trust Company, trustee, as additional security, 1,000 shares, 
of the par value of $100 each, of the capital stock of the Hartje Paper 
Manufacturing Company, a corporation of the state of West Virginia, 
and certificates covering these shares were duly transferred and de- 
livered to the trustee. Hartje was to have the right, subject to the 
written consent and approval of the Commonwealth Trust Company, 



















80 THE BANKING LAW JOURNAL 





to sell this stock of the Hartje Paper Company, the proceeds in case 

of sale to be substituted in the hands of the trustee for the stock so 
held. He was also to be permitted to withdraw the said stock from the 
trust upon payment to the trustee in lieu thereof of the sum of $100, 
000. On June 1, 1920, with the consent of the trustee, Augustus Hartje 
purchased these 1,000 shares of stock of the Hartje Paper Manufactur- 
ing Company for $90,000 and paid the trustee on account $80,000, 
leaving $10,000 which remains unpaid. The certificates for this stock 
have been held by the trustee until this balance should be paid. 

In the agreement between Hartje, the Commonwealth Trust Com- 
pany and Mary Scott Hartje, Hartje reserved the right, providing he 
should not be in default in the performance of any of the covenants 
of this agreement, to sell, with the approval of the party of the second 
part, any part of the real estate held pursuant to the agreement. From 
the proceeds he was to pay the trustee certain amounts, depending upon 
the piece sold, and if all the real estate were sold the aggregate amount 
he would be required to pay to the trustee from the sales was $150,000. 
These payments could be in cash or purchase-money mortgages which 
were a first lien on the property. On the payment of $150,000 to the 
trustee, Hartje was to have all the property conveyed, transferred, and 
delivered by him as security, turned back to him, and the quarterly 
installments provided for the wife should thereafter be earned from 
the income of the $150,000, Hartje, however, remaining liable if any 
deficiency in the income should arise. 

Among the parcels of real estate conveyed by the agreement was 
the undivided one-half interest of an improved property at the corner 
of Wood street and Second avenue in the city of Pittsburgh. In 1920, 
Hartje became the owner of the other one-half interest in this prop- 
erty by conveyance from his brother Richard. Thereupon Hartje con- 
veyed this acquired undivided one-half interest to the trustee as addi- 
tional security. The audit statement discloses that from the beginning 
of the trust agreement until the year 1919 there had been expended in 
improvements and additions to the real estate held by the trustee about 
$40,000. 

The account of the trustee was filed April 2, 1934, and shows that 
payments were made in full to Mrs. Hartje to and including September 
6, 1933; that on December 6, 1933, instead of $1,500, the required 
payment, there were paid to her $1,037.25. Augustus Hartje died 
August 10, 1922. His will was set aside by agreement among his wife, 
his children, and his brother and sisters, bearing date June 1, 1926. 
Under the terms of this agreement, the two children of Hartje and his 
brothers and sisters divided among themselves the property of Hartje. 
This division, as far as it concerned the property held by the trustee, 


was subject to the agreement providing for the quarterly payments to 
Mrs. Hartje. 
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Exceptions to the account were filed by Mary Louise Hartje Ram- 
bach, daughter of Augustus Hartje, and by Edward G. Hartje, brother 
of Augustus Hartje. All the exceptions but 1 and 2 filed by Mrs. 
Rambach were disposed of by agreement of the parties interested. Ex- 
ception No. 1 is that the trustee failed to collect the balance due from 
Augustus Hartje from the sale of the 1,000 shares of capital stock of 
Hartje Paper Manufacturing Company, in amount $10,000. The second 
exception charges the accountant with negligence in not collecting from 
Augustus Hartje the yearly installments of $17,500 of the principal 
of the mortgages against the real estate held by the trustee, and which 
Hartje agreed to pay. Mrs. Mary Scott Hartje, now Mrs. Hary Scott 
Howard, the former wife of Augustus Hartje, filed no exceptions, nor 
did John Seott Hartje, the son. 

The decree entered sustained exceptions 1 and 2 filed by Mrs. Ram- 
bach and ordered the trustee to make up the deficiency in the quarterly 
payments due Mrs. Mary Scott Howard on December 7, 1933, and 
further to maintain the principal in the estate so that she shall receive 
the quarterly payments thereafter and that the two children at the 
death of their mother shall receive the amounts to be paid them as set 
forth in the agreement between their parents. A further argument by 
counsel and a review of the testimony leads us to the opinion that the 
decree entered should not be sustained. 

When the agreements of March 7, 1910, were entered into, the 
parties were evidently satisfied with the terms and with the sufficiency 
of the security provided. We believe from the testimony—and it is a 
matter of general knowledge—that after the time of the execution of 
the agreement there was little demand for or sale of real estate in the 
district of Pittsburgh in which the pledged property was situated. Most 
of the buildings on this property were very old, without modern ap- 
pointments and conveniences, and it was hard to find tenants to occupy 
them. It was necessary to spend considerable money in keeping up 
the buildings. Mr. Hartje at one time was regarded as a man of large 
means. It is complained he made payments on account of mortgages 
on other properties. Why did the trustee not procure payments on 
account of the principal of the mortgages held under the agreement? 
It is explained these payments were made in order to sustain his credit 
and to prevent injury which would come from a sheriff’s sale and the 
probable entry of judgment on his bonds. It required a large amount 
of money to pay the taxes on the downtown real estate he owned, as 
well as to meet the expenses of repairs and insurance. The exceptants 
complain that the trustee should have availed itself of the authority 
given in the agreement and entered. judgment against Hartje. This 
would only have sacrificed his property and destroyed any ability he 
had to make further payments. 

The testimony shows that this trust agreement, the default of pay- 
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ments, and all matters pertaining to the estate were the subject ot 
frequent and continuous conferences between the officers of the trustee 
and their counsel. The failure of Hartje to make reductions in the 
mortgages was one of the reasons for these conferences. John W. Her- 
ron and A. J. Kelly, Jr., respectively president and vice president of 
the Commonwealth Trust Company, and Mr. Stengel, the trust officer, 
were actively seeking to have Hartje comply with the terms of the 
agreement. These officers were generally regarded as men of high in- 
tegrity and of broad business experience. They were particularly well 
informed as to real estate values and how to efficiently administer trust 
estates. Messrs. Kelly and Herron have died, and Mr. Stengel’s ill- 
ness prevents his giving testimony. We know from the testimony that 
the matter of Mr. Hartje’s default in his payments was before the 
officers and their counsel constantly and that it was their decision that 
it was inadvisable to enter judgment against Hartje for the reasons 
above set forth, and, moreover, it would not be helpful to the trust. 
In view of the continuous oversight of the estate by the trustee and 
the care and judgment exercised by its officers, we believe their actions 
during the administration of the estate cannot be successfully attacked, 
nor can we now say that Hartje had sufficient money or funds from 
which he could have paid the defaulted amounts. The administration 
of such a trust as this depends upon the judgment and discretion of 
the trustee. Had it pursued Hartje by judgment execution the estate 
would probably have suffered more, the beneficiary, Mrs. Hartje, re- 
ceived less than has been paid her, and ultimately the remaindermen 
get a smaller amount than they are likely to receive. A summary of 
the facts gathered from the testimony and the argument brings us to 
the conclusion the trust was administered with care and prudence. 
The decrees of May 17, 1934, and May 18, 1934, will be vacated and set 
aside. The exceptions, 1 and 2, filed by Mary Louise Rambach to the 
account, will be dismissed. The exceptions of the Commonwealth 
Trust Company, trustee, to the decrees are sustained with the exception 
of exceptions 5 and 6, which are dismissed. By agreement of counsel 
there is made a surcharge of $4,000 on account of the commissions taken 
by the accountant on the corpus of the estate and $1,475.73 on account 
of commissions taken on the income of the estate. With this modifica- 
tion, the account as filed is confirmed absolutely. 

Gifford K. Wright, James K. Ruby, and Alter, Wright & Barron, 
all of Pittsburgh, for appellant. 

John M. Freeman, Albert C. Hirsch, and Watson & Freeman, all of 
Pittsburg, for appellee. 


PER CURIAM. 
The decree is affirmed on the opinion of Judge Mitchell for the court 
in bane. 
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BANK COLLECTING CHECK ON WRONGFUL 
INDORSEMENT LIABLE 






Railroad Building & Loan Savings Assn. v. Bankers Mortgage Co., 
Supreme Court of Kansas, 51 Pac. Rep. (2d) 61 








A check was made payable to the plaintiff Building and Loan 
Association and one Clark. Clark obtained possession of the check 
from the Association’s agent on a misrepresentation. He indorsed 
his name and that of the Association and deposited it in his account 
in the defendant bank by which it was collected from the drawee. 
It was held that the plaintiff Association could hold the defendant 
bank liable. 

The general rule is that, where a bank collects a check from the 
drawee which check bears a forged indorsement, the collecting bank 
will be liable to the real owner of the check for the amount of any 
loss sustained by him. 















Action by the Railroad Building, Loan & Savings Association against 
the Bankers Mortgage Company, F. L. Campbell, receiver, and others, 
wherein first-named defendant filed a cross-petition. From an adverse 
judgment, named defendants appeal. 

Affirmed. 

John D. M. Hamilton, Otis Allen, T. M. Lillard, O. B. Eidson, and 
Philip H. Lewis, all of Topeka, for appellants. 

H. W. Hart, of Wichita, and C. O. Conkey, of Newton, for plaintiff 
Railroad Bldg., Loan & Savings Ass’n. 
W. S. Jenks, of Ottawa, for appellee State Bank of Ottawa. 
















THIELE, J.—The question raised by these appeals is the liability 
of an intermediate indorser to the maker of a check which had been 
negotiated by the wrongful and unlawful indorsement of the name of 
one of two joint payees. Two appeals are before us, but, as the facts 
are substantially identical so far as the question raised is concerned, 
only one case will be noticed. 

For convenience, the appellant the Bankers Mortgage Company will 
be usually referred to as the mortgage company, the appellee, the State 
Bank of Ottawa, Kan., as the Ottawa bank, the Merrchants National 
Bank of Topeka, Kan., as the Topeka bank, and the Railroad Building, 
Loan & Savings Association as the association. 

Clarence F, Grayum and his wife owned town lots in Ottawa, Kan. 
On May 29, 1924, they borrowed from: the association the sum of $1,250, 
giving a mortgage on the lots as security. Some time prior to 1927 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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they conveyed the lots to F. A. Clark, of Ottawa, who in 1927 made 
application to the mortgage company for a loan of $1,750 on the prop- 
erty. Clark was an abstractor of titles, and, when he applied for the 
loan, he furnished an abstract showing the above mortgage as unre- 
leased. The application was approved, the note and mortgage were 
made, and the mortgage company sent to its agent Hankey a check 
dated October 6, 1927, for the net amount due on the loan, i.e., $1,- 
614.81, payable to the order of ‘‘F. A. Clark and Railroad Building & 
Loan Association’’ with instructions: ‘‘You are authorized to permit 
this check to be cashed when you have secured the release of the Rail- 
road Building & Loan mortgage, had same recorded and shown on the 
abstract.’’ Clark furnished Hankey an abstract showing the associa- 
tion’s mortgage released, and the check was delivered to him. Clark 
had been a local collector at Ottawa for the association, authorized to 
receive installment payments, and had an account in the Ottawa bank 
in the name of the Railroad Building, Loan & Savings Association, 
F. A. Clark, agent, although it was not shown the association knew of 
it. However, Clark took the $1,614.81 check, indorsed his own name, 
and, using a rubber stamp, also indorsed it ‘‘Railroad Building Loan 
and Savings Association, F. A. Clark, Agt., Ottawa, Kans.’’ and de- 
posited the same to an account which he carried in the name of Ottawa 
Realty Company. The Ottawa bank, following usual practice, stamped 
the check as follows: 


‘*Pay to the order of Any Bank, Banker or Trust Co. All prior 
Endorsements Guaranteed Oct. 7, 1927 
“*State Bank of Ottawa 
**83-93 Ottawa, Kansas 83-93 
‘*H. L. Jewell, Cashier.’’ 


—and sent it forward through usual banking channels, and on October 
10, 1927, it reached the Topeka bank, on which it was drawn, and was 
paid. The last bank rendered the mortgage company a statement of 
its account for October, 1927, on or about November 1, 1927, and re- 
turned the canceled check therewith. It later developed, with reference 
to the loans involved in both actions, and Clark’s procedure in each 
was the same, that Clark had delivered abstracts of title showing re- 
leases of the mortgages to the association, when in fact no such releases 
existed; that he had kept up the installment payments to the associa- 
tion on its loans, and had paid interest to the mortgage company on 
its loans, until he absconded some time prior to July 1, 1931. The 
actual facts were then at least partially discovererd, and on July 29, 
1931, the association filed its actions to foreclose its mortgages; the 
mortgage company, the Ottawa bank, and the Topeka Bank being 
parties defendant in both actions, along with other necessary or proper 
parties. We are not concerned here with those phases of the litigation 
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resulting in a judgment in favor of the association as to priority of its 
liens and finding generally in favor of the Topeka bank. By its cross- 
petition filed September 16, 1931, the mortgage company sought to re- 
cover against the Ottawa bank by reason of its indorsement on the 
checks as heretofore shown. Ultimately, the trial court found in favor 
of that bank. The mortgage company appeals. Although the notice of 
appeal is broad enough to cover other adjudications, the appellant now 
agrees the judgment of the trial court was proper except as to the fol- 
lowing proposition: That the trial court erred in not rendering judg- 
ment in favor of the mortgage company and against the Ottawa bank. 

Although we have given an extended statement to show the situa- 
tion out of which the controversy arose, the proposition now before us 
is this: On September 16, 1931, was the Ottawa bank liable to the 
drawer of a check on the Topeka bank where on October 7, 1927, in 
good faith, it accepted the check, wrongfully and unlawfully indorsed 
as to one of two joint payees, for deposit to the credit of the wrong- 
doer, and thereafter sent the check forward for collection through bank- 
ing channels bearing its indorsement including the words ‘‘All Prior 
Endorsements Guaranteed,’’ which check was on October 10, 1927, 
paid by the Topeka bank, charged to the account of the drawer, and 
about November 1, 1927, returned to the drawer with a statement of 
its account? 

Appellant urges that it is entitled to recover on account of the writ- 
ten indorsement and guaranty of prior indorsements of the Ottawa 
bank from that bank. The right of the drawer of a check to recover 
under the circumstances does not seem to have been considered here- 
tofore by this court. 

It may be observed that under the Negotiable Instruments Act (R. 
§. 52-223), where a signature is made without authority of the person 
whose signature it purports to be, it is inoperative, and no right to 
enforce payment thereunder can be acquired through such signature. 

In Farmers’ State Bank in Merkel v. United States ((C. C. A.) 
62 F.(2d) 178, checks were caused to be issued by a disbursing officer 
of the United States Army on a fraudulent pay roll, the name of the 
payee was forged thereon, and the checks cashed by the appellant bank 
and sent through banking channels and ultimately paid by the Treas- 
urer of the United States. Upon discovery—and how long a period 
intervened is not stated—the United States brought suit to collect. It 
recovered in the lower court, and the bank appealed. The first para- 
graph of the syllabus by the court reads as follows: ‘‘Maker of checks 
paid by bank on forged indorsements of payee and indorsed by such 
bank for collection was entitled to recover money received on checks 
by bank because the bank, by its indorsement for collection, warranted 
the genuineness of the forged indorsements of the payee.”’ 

In Labor Bank & Trust Co. v. Adams et al. (Tex. Civ. App.) 23 
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S.W.(2d) 814, where the name of the payee of a check was forged 
and the check cashed by the forger, the drawer not learning thereof 
until the check had been paid by the drawee bank, in an action by 
the drawer it was held that: ‘‘The overwhelming weight of authority 
is that, where a collecting bank pays money on a forged indorsement 
and the check is thereafter forwarded to the bank against which same 
is drawn and same is paid, that the collecting bank holds said funds 
for and on behalf of the owner of the check, and that its payment of 
the funds to the party who committeed the forgery, or to any other 
person, does not discharge its obligation, and that the owner of the check 
has a right to bring a suit direct against the collecting bank that has col- 
lected the funds on the forged indorsement, whether it has paid same 
out or not, and recover the amount thereof. Brannon’s Negotiable In- 
struments Law (4th Ed.) p. 193; Merchants’ Bank v. National Capitol 
Press, 53 App. D. C. 59, 288 F. 265, 31 A. L. R. 1066; United States 
Portland Cement Co. v. United States National Bank, 61 Colo. 334, 
157 P. 202, L. R. A. 1917A, 145; Strong v. Missouri-Lincoln Trust Co. 
(Mo. App.) 263 S. W. 1038; Good Roads Machinery Co. v. Broadway 
Bank (Mo. App.) 267 S. W. [40] 41; Hope Vacuum Cleaner Co. v. 
Yommercial Nat. Bank, 101 Kan. 726, 168 P. 870.’’ 23 S.W.(2d) 814, 
at page 815. 

In State v. Merchants’ Nat. Bank of St. Paul, 145 Minn. 322, 177 
N. W. 135, it was held: ‘‘When a bank, which has cashed a negotiable 
voucher, transmits it with its own indorsement to another, it guaran- 
tees that all previous indorsements are genuine and that it has good 
title to the paper, and if the prior indorsement of the payee was forged, 
the bank must respond to one who later purchases or pays the instru- 
ment.’’ Syllabus par. 1. 

In 5 R. C. L. 569, it is said: ‘‘The remedy of the drawer is against 
the bank paying his check, and the bank’s remedy is against the person 
to whom it is paid. The liability of the party collecting the check 
arises from his implied warranty of the indorsement, and is founded 
on contract, and not on negligence.’’ Section 93. 

See, also, annotations in 31 A. L. R. 1068, and 67 A. L. R. 1535. 
And phases of the question are discussed in 3 R. C. L. 542, 1148; Michie 
Banks & Banking, vol. 5, p. 518, c. 9, § 278, vol. 6, p. 127, ¢. 10, § 80; 
Morse on Banks and Banking (6th Ed.) p. 1060, § 474; Brady on 
Bank Checks (2d Ed.) p. 264, § 168. Also see Grand Lodge, United 
Workmen of Kansas, v. Bank, 92 Kan. 876, 142 P. 974, L. R. A. 1915B, 
815, where suit was brought against the drawee bank and not against 
the bank paying the check in the first instance. 

Although we conclude that the drawer of a check, which is indorsed 
without the authority of the person whose signature it purports to be, 
and thereafter paid or cashed or received for value by an intermediate 
bank which indorses it and sends it forward for collection to the drawee 
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pank where it is paid, may, in an appropriate acyion,.recover from the 
first bank, that is not decisive of the instant case. ~ 2, 

Under the Negotiable Instruments Act, the liabilitics of the parties 
are clearly defined. Although the ndotsement. coutainec. the words 
‘‘Al] Prior Indorsements Guaranteed,’’ to a considerable, extent they 
added nothing to the warranties the Ottawa bank ineurred. uader the 
statute in indorsing the check. R. 8. 52-606, 52-607. And it would 
have had the same liability if it had transferred the check by delivery 
for, as was said in Rucker v. Hagar et al., 117 Kan. 76, 79, 230 P. 70: 
“The warranty of one who transfers a negotiable instrument by deliv- 
ery is as much a contract that enumerated facts in relation to the 
paper are as promised as if the warranty were written upon the instru- 
ment and were signed by the warrantor.’’ 117 Kan. 76, at page 79, 230 
P. 70, 71. And it was held that an action to enforce liability for the 
statutory warranties was upon contract. The contract must therefore 
find its basis in the statute, and it is clear from a reading of it that the 
indorser warrants only to all subsequent holders in due course. 

While it is difficult in many cases to say who is or is not a holder 
in due course (see 8 C. J. 464, and Brannan’s Negotiable Instruments 
fiaw [5th Ed.] p. 486, § 52), we are cited to no authority, nor do we 
find any, holding the drawer of a check to be such. And the statutory 
definition (R. 8. 52-502) would seem by its terms to exclude him. In 
our opinion, the drawer is not a holder in due course and, not being 
such holder, the contract of the Ottawa bank, evidenced by its indorse- 
ment, was not for his benefit, but solely for the benefit of subsequent 
holders in due course. 

What is the nature of the action then on which the drawer may 
recover from the bank? 

In Michie on Banks and Banking, vol. 6, p. 130, § 85, is the follow- 
ing: ‘‘Where a bank cashes checks on forged indorsements and collects 
the amounts of the checks from the drawee banks, the payee can bring 
an action of trover against the bank for unlawful conversion.”’’ 

In Morse on Banks and Banking (6th Ed.) vol. 2, p. 1060, § 474, 
it is stated: ‘‘If A. draws a check payable to B. and delivers it to B., 
and C. forges B.’s name and gets the money, B. can recover from the 
bank on the money counts if the amount has been charged to the drawer. 
That constitutes an acceptance of the check, and the bank holds the 
money for the true owner; if it pays to a wrongful holder, or any one 
not entitled to receive, it must repay.’’ 

In United States v. Bank, 13 D. C. (2 Mackey) 289, a paymaster 
of the United States issued his cheek in payment of a claim. The name 
of the payee was forged to the check, and it was negotiated and later 
reached the drawee bank. An action was brought against the drawee 
bank. While other questions were involved, there was also controversy 
as to the nature of the action. It was said: ‘‘Prior endorsers are only 
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liable upon a note, ‘bill or check to a holder when it is dishonored. 
When the noté or bil! is.baid, the maker or acceptor who has paid it 
by mistake, i.¢., to-a wrong person, or on a forged endorsement, has 
no right of actién on the paper ‘itself, against any party to it. His 
right is.t6 sue‘in assumsit for money had and received, to recover his 
money, a3 paid under ‘mistake of fact.’’ 13 D. C. (2 Mackey) 289, at 
page 298. 

In Farmers’ State Bank in Merkel v. United States, supra, appears 
the following: ‘‘The money, having been paid on the faith of the bank’s 
warranties, by its indorsements, of the genuineness of the forged in- 
dorsements of the name of the payee, was received by the bank for the 
use of the appellee.’’ 62 F.(2d) 178, at page 179. And similar language 
may be found in the quotation from Labor Bank & Trust Co. v. Adams 
et al., supra. 

See, also, Blum v. Whipple, 194 Mass. 253, 80 N. E. 501, 13 L. R. A. 
(N. 8S.) 211, 120 Am. St. Rep. 553, holding the payee may maintain 
trover against one who takes a check upon unauthorized indorsement, 
as well as the note in the last citation on the remedy of the payee. And 
in the annotations in 14 A. L. R. 764, 31 A. L. R. 1068, 67 A. L. R. 
1535, and 69 A. L. R. 1076, may be found citation of cases holding 
variously that the remedy is for money had and received and for con- 
version. The theory upon which recovery has been allowed is upon the 
implied obligation to pay to the true owner the moneys received by 
the collecting bank and erroneously paid by it to the wrongdoer on 
the strength of the forged instrument. Such an action, whether de- 
nominated in asspmsit for money had and received or in trover, is 
upon the implied contract growing out of the circumstances. In the 
ease before us the action was not filed within three years and was 
barred by R. 8S. 60-306, Second. See Kansas City Title & Trust Co. 
v. Fourth Nat. Bank, 135 Kan. 414, 10 P.(2d) 896, 87 A. L. R. 334. 

It follows the judgment of the trial court was correct, and it is 
affirmed. 
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